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IN THE

IITED STATES CIRCUIT COURT OF APPEILS

NINTH OIKOUIT.

\

SOUTHERN PACIFIC RAILROAD COM-

PANY ; CENTRAL TRUST COMPANY
OF NEW YORK; D. 0. MILLS and

HOMER S. KING as trustees,

Defendants and Appellants.

vs.

THE UNITED STATES,

Complainant and Appellee.

No. 1045.

2lppellants' 6rtef.

This is an appeal by the above-named defendants, from

so much of the decree as injuriously affects them, entered

in suit No. 979 on the docket of the United States Circuit

Court for the Southern District of California, brought in

behalf of the United States against these defendants and

other persons who have not appealed.

The suit was brought to cancel patents issued to the

Southern Pacific Railroad Company, for lands described



in the bill, in so far as such lands were not held by pur-

chasers from the said Company, whose title stood con-

firmed by the Act of Congress of March 2nd, 1896 (29

Stats. 42) ; and to recover $1.25 per acre from the said

Company for all such lands sold by it to purchasers whose

titles stood confirmed by that Act.

The case was dismissed as to certain of the lands (Tr.,

Vol. 1, p. 106).

The decree finds (a) that all the remaining lands of the

bill were sub judice (because of the "Jurupa" Mexican

Grant claim) at the time the Southern Pacific grant

(under which the land patents were issued) took effect;

(b) cancels the Southern Pacific Eailroad Company's

patents for all lands in suit not sold by it otherwise than

by trust deeds to the other appellants herein ; (c) confirms

the title of all purchasers from the Southern Pacific

(other than these appellants) of lands in suit; and (d)

gives judgment against the Southern Pacific Railroad

Company at the rate of $1.25 per acre, with interest, for

all lands in suit sold by it to persons whose title is de-

clared confirmed by the decree.

It will be observed that the Southern Pacific received

considerably less than $1.25 per acre from Michael Craig

(Tr. Vol. 1, p. 100), whose title is confirmed and charged

to the Southern Pacific at $1.25 per acre (Tr., Vol. 1, p.

118).

This appeal is from all of the decree other than such

parts thereof as confirms the title purchased from these

appellants. (See Assignment of Errors, Tr., Vol. II, p.

627).



POINTS OF CONTENTION.

This appeal is based on tlie following contentions

:

I. None of the lands in suit were sub judice at the time

the Southern Pacific land grant attached ; hence the Cir-

cuit Court erred in adjudging cancellation of the patents

therefor.

II. The Act of March 2nd 1896, gratuitously and un-

conditionally confirmed the title conveyed by the patents

in suit, to all lands at that time held by purchasers in good

faith from the Southern Pacific Railroad Company ; from

which it follows that those patents could not be can-

celed in this suit, whether true or untrue that they were

erroneously issued.

III. Were it true that the patents complained of were

erroneously issued, still complainant is not entitled to

recover any price for lands in suit sold by these appel-

lants, because (a) by Act of March 2nd 1896, Congress

gratuitously and unconditionally confirmed the title thus

sold and conveyed ; (b) the demand for such payment is

in assumpsit, at law ; and (c) the Southern Pacific Rail-

road Company has not received, these lands included, the

quantity of land granted by its granting Act.

ARGUMENT.
I.

None of the lands in suit were sub judice at the time the

Southern Pacific land grant attached; hence the

Circuit Court erred in adjudging cancellation of the

patents therefor.

1st. The lands in suit are odd-numbered sections with-

in the primary limits of the grant made to the Southern

Pacific Railroad Company by the Act of Congress



approved on March 3rd 1871 (16 Stats. 573) ; and it may
be fairly stated as admitted that all the lands in suit were

granted by that Act, unless they were within claimed

limits of the Mexican Grant "Jurupa" at date of that

grant, or date of definite location (1874) of that Com-

pany's railroad.

The bill alleges that all lands in suit are within limits

of the Jurupa Grant as made by Mexico to Bandini (Tr.,

Vol. 1, p. 8) ; but that the patent issued in confirmation

of that grant did not include any of those lands (Tr., Vol.

1, p. 9). The answer of these appellants denies that the

Jurupa Grant claim ever included any of the lands in

suit.

The evidence shows, and it is in nowise contradicted or

disputed: That on September 25th 1852, Juan Bandini

filed with the United States Commissioners for the adjudi-

cation and Settlement of California Land Claims, his

petition praying that they " confirm in him his present

claim, '

' based on "A copy of the original grant '

' filed with

the petition (Tr., Vol. 1, pp. 158, 159) ; that by decree filed

on October 17th 1854, the said Commissioners confirmed

the claim of Bandini, as presented and prayed (Tr., Vol.

1, p. 160) ; that on April 5th 1861, the United States Dis-

trict Court for the Southern District of California, on

appeal by the United States from the Commissioners'

decree, affirmed the decree appealed from (Tr., Vol. 1, p.

163) ; that on March 2nd 1875, pursuant to Mandate from

the United States Supreme Court (Tr., Vol. 2, p. 507), on

appeal by the United States from the said District Court

decree of confirmation, it was by the said District Court

ordered *

' that claimant proceed under the Decree of Con-
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firmation heretofore entered herein as under Final De-

cree." (Tr. Vol. 2, p. 510) ; and on May 23rd 1879, the

proper officers of the United States patented the

'Murupa" to Abel Stearns (successor in interest to Ban-
dini), as surveyed in accordance with such final decree.

(Tr.,Vol. 11. pp.392to417).

No controversy, or dispute, as to claimed limits, or

confirmed boundaries, was presented to the United States

Commissioners, or to the District Court. To the contrary,

the several decrees confirm, and the patent conveys, the
'' Jurupa " as claimed and prayed, and, admittedly, the

lands in suit here are not within the calls of the patent

nor limits of the approved survey. In other words, the

lands patented as the " Jurupa " are the identical lands

claimed, prayed for, and confirmed as the " Jurupa ";

hence to say that the lands in suit are not embraced by
the patent, is to say that they are not and never were
within the claimed limits of the " Jurupa ".

2nd. It is true that in the case of the S. P. R. R. Co. vs.

Brown, 75 Fed. Rep. 85-90, this Court held that certain

lands in that suit were excepted from the Company's
grant because within claimed limits of the " Jurupa " at

date of railroad definite location—^notwithstandinig such
lands were not within the patented limits of the
'' Jurupa ". In that case, however, the decision was
based largely on parol testimony to the effect that Abel
Stearns (" Jurupa " patentee) claimed to broader limits

than those disclosed by Bandini's record claim. After

saying, on page 88 (75 Fed. Rep.) that " The question is

not whether the lands were embraced in the Jurupa
grant at the time the grant was made to the railroad
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company, but whether they were at that time claimed

to be within its boundaries.", this Court proceeded to

di&CTiiss and decide that question on the parol testimony

before it, as to what Abel Stearns had said to people

sbout the extent, or breadth, of his claim. In this case

at bar no testimony was introduced as to oral assertions,

or claims, of the '

' Jurupa '

' claimants.

In Tarpey vs. Madsen, 178 U. S. 215, Madsen was per

mitted to prove by parol testimony that Olney, who filed

pre-emption claim for the land in May 1869, alleging set-

tlement thereon in April 1869, had in fact settled on the

land prior to definite location of the railroiad (October

20th 1868); Madsen claiming right to himself enter the

land as public land, because excepted from the railroad

grant by the occupancy of Olney at date of definite loca-

tion, who thereafter filed his pre-emption claim in time.

But the Court, holding that the record claim of Olney as

to the date of his isettlement must control, and that the

" claim " of Olney could not be shown by parol, said (p.

228):

" Recapitulating, we are of opinion that a proper

interpretation of the acts of Congress making rail-

road grants like the one in question requires that

the relative rights of the company and an individual

entryman, must be d'etermined, not by the act of the

company in itself fixing definitely the line of its road,

or by the mere occupancy of the individual, but by

record evidence, on the one part the filing of the map
in the ofiice of the Secretary of the Interior, and, on

the other the declaration or entry in the local land

office. In this way matters resting on oral testi-

mony are eliminated, a certainty and definiteness is

given to the rights of each, the grant becomes fixed

and definite; and while, as repeatedly held, the rail-
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road company may not quiestion the validity or
propriety of the entryman's claim of record, its rig'ht

oug-ht not to be defeated long years after its title

had apparently fixed, by fugitive and uncertain testi

mony of occupation; for if that be the rule, as ad-

mitted by counsel for defendant in error on the
argument, the time will never come at which it can
be certain that the railroad company has acquired
an indefeasible title to any tract."

Here the " claim " of Bandini, as there the claim of

Olney, is as made by the claimant's record thereof—ihence

it is sufficient to isay that, admittedly, the lands in the

suit at bar are not within the limits of the " Jurupa " as

claimed by Bandini in the record made by him; because;

as said in Tarpey vs. Madsen, w^hile " the railroad com-

pany may not question the validity or propriety of the

entryman's claim of record, its rights ought not to be

defeated long years after its title had apparently fixed,

by fugitive and uncertain testimony."

3rd. In the case at bar no oral testimony was offered

to show that Bandini, or others, ever claimed broader

boundaries for the " Jurupa " than those described in the

claim he fiJod with the United States Commissionersi—
nor is it disputed that the boundaries of the " Jurupa "

as confirmed and patented are identical with the bound-

aries of the " Jurupa " as described by Bandini in the

claim he filed and prayed confirmation of. The com-

plainant's contention that title to the lands in suit here

did not pass under the Southern Pacific grant, is based

(Solely on the theory that the Reynolds map made in 1869

and approved by the Surveyor General for California in

1872, constituted a public record of claimed limits of the
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*' Jurupa " from tlie date of the Surveyor General's

approval (1872) until rejected (in 1876) by the Commis-

sioner of the General Land Office—^intermediate which

dates (1874) the Southern Pacific grant was definitely

located. The Reynolds map enlarged the " Jurupa

"

beyoind the boundaries given in Bandini's claim as filed,

and beyond the boundaries fixed by the confirmation

decree—in that way erroneously embracing these lands

in suit. Wie isay that the status of the lands in suit was

at no time in anywise affected by the Reynolds map

—

because that map was at no time a public record, or

other lawful record; for that:

A. The Reynolds map was made before the " Jurupa "

claim was " finally confirmed "—^hence made prematurely,

and without lawful authority.

B. That map did not " folloiv the decree of confirma-

tion" as to boundaries—hence was void and impotent;

and

0. The Surveyor General had no lawful authority to

approve the Reynolds map—hence his approval thereof

was wholly without legal significance, or consequence.

4th. The " Jurupa ", unlike Mexican grant claims

generally, was not accompanied by any diseiio, or map;

nor did any withdrawal of lands made pending settle-

ment of the " Jurupa " claim include these lands in suit.

There having been no executive withdrawal, it follows

that this land retained its status as " public land " until

withdrawn, or reserved, from the public domain by the

direction of Congress, or the operation of law.

Prior to the passage of the Act of July 1st 1864, in

force when the Reynolds' survey of the " Jurupa " wa«
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made, the powers and duties of the Surveyor General, in

respect of the surveying of Mexican grant claims, were

defined by Section 13 of the Act approved March 3rd

1851, entitled " An Act to ascertain and settle private

Land Claims in the State of California " (9 U. S. Stats.

G33). So far as it need be considered here. Section, 13 of

that Act reads as follows

:

" For all claims finally confirmed by the said Com-
missioners, or b}^ the said District or Supreme Court,

a patent shall issue to the claimant upon his present-

ing to the general land office an authentic certificate

of such confirmation, and a plat of the survey of said

land duly certified and approved by the Surveyor

General of California, whose duty it shall be to

cause all private claims which ishall be finaUij con-

firmed to be accurately surveyed, and to furnish plats

of the same; and in the location of the said claims

the said Surveyor General shall have the same power
and authority as are conferred on the register of the

land office and receiver of public moneys of Louisiana

by the sixth section of the Act, ' to create the office

of surveyor of the public lands for the State of

Louisiana. ' approved third March, one thousand

eight hundred and thirty-one."

The sense of which is, in so far as it relates to the

Surveyor General's duties, that he was authorized and

required to accurately survey the claim's mentioned, and

to plat, certify and approve isuch survey; and upon the

presentation of such approved plat, with the certificate

of confirmation mentioined, the General Land Office was

required to issue a patent for the claim. But, it will be

observed, until the claim wais " finally confirmed,''^ the Sur-

veyor General had no authority to act at all; as the Act

confined his authority of isurvey and approval to " claims

finally confirmed."
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No proceedings were undertaken while Section 13 of

the Act of 1851 was in force. The first survey to be con-

sidered was that made by Reynolds, under authority of

the Surveyor General's letter of January 14th 1869; and

at that time the Act of July 1st 1864 (13 U. S. Stats. 332)

was in force. This Act took away from the Surveyor

General the authority conferred on him by the Act of

1851 to approve surveys of Mexican grant claims, and

vested it in the Oommisisioner of the General Land Office.

Sections 1 and 2 of this Act of 1864 relate to surveys and

plats theretofore made; and Sections 6 and 7 prescribe

the procedure for all claims not then surveyed. Omit-

ting, for easier understanding, the parts of no concern

here, and Sections 6 and 7 are as follows:

" Section 6. And be it further enacted, That it

shall be the duty of the Surveyor General of Califor-

nia to cause all the private land claims finally con-

firmed to be accurately surveyed and plats thereof to

be made, whenever requested by the claimants.

* * Whenever the survey and plat requested shall

have been completed and forwarded to the Commis-

sioner of the general land office, as required by this

Act, the district court may direct the application of

the money" etc.
'

' Sec. 7. And be it further enacted : That it shall

be the duty of the Surveyor General of California,

in making surveys of the private land claims finally

confirmed, to folloiv the decree of confirmation as

closely as practicable, whenever such decree desig-

nates the specific boundaries of the claim. * * *

And it shall be the duty of the Commissioner of the

general land office to require a substantial compliance

with the directions of this section before approving

any survey and plat forwarded to him. '

'

The procedure prescribed by these sections for the sur-

vey of claims, like that provided by the Act of 1851,
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related to ''finally con-firmed'' claims; and until a claim

was finally confirmed, the Surveyor General had no law-

ful authority to survey it at all—and any survey made

prior to such final confirmation was a mere personal act,

without legal significance. The claim, after final con-

firmation, was to be surveyed by the Surveyor-General in

accordance with the decree—not otherwise, and, ad-

mittedly, the Reynolds survey was not in accordance with

any decree. After survey the Surveyor General was

required to send a plat thereof to the Commissioner ; and

it was specifically provided that the Commissioner

"should require a substantial compliance" by the Sur-

veyor-General, with the provisions of Section 7, requiring

the survey to be made in accordance with the final decree.

And, as before said, the authority to approve the survey,

conferred on the Surveyor-General by the Act of 1851, was

taken away from him and vested in the Commissioner by

Section 7 of the Act of 1864 ; hence the Surveyor-General's

approval carried no more legal significance than would

the approval thereof by a Post-master.

The Surveyor-General had no lawful authority to

approve the survey at all—whether correctly or incor-

rectly made. His duty was to forward the survey to the

Commissioner, whose duty it was to approve or reject it

(Sees. 6 and 7, Act 1864). On May 13th 1876, when the

plat reached him, the Commissioner disapproved and re-

jected it (Tr., Vol. 1, p. 336), and on May 23rd 1879,

approved and patented the Minto survey—made in

November 1878 ; and such was the uniform ruling of the

Interior Department until reversed on authority of this

Court's decision hereinbefore referred to (75 Fed. E»ep.
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85). In the case of S. P. R. R. Co. vs. Mackel, 11 L. D.

493, Secretary Noble said

:

'
' The land reserved by the Jurupa grant was that

included within the boundaries of the claim as con-

firmed, i. e., within the boundaries shown by the

record of the juridical possession. These boundaries

were determined on the ground by the survey of 1878

—hence the only land reserved by said private grant

was that within that survey. To render a survey

made under the Act of July 1, 1864, effective, it was

necessary that it should be approved by the Commis-

sioner of the General Land Office. The survey of

this grant made in 1869, never received the approval

of your (Commissioner's) office or of this depart-

ment—and in fact had not, at the date the grant to

the railroad company took effect, been approved by

the Surveyor-General. Such a survey was not

effective to except these tracts in controversy from

the operation of the latter grant. '

'

Again, in Duncanson vs. S. P. R. R. Co., 12 L. D. 666,

Secretary Chandler, after discussing the doctrines of

Newhall vs. Sanger (92 U. S. 761), Doolan vs. Carr (125

U. S. 613), and U. S. vs. McLaughlin (127 U. S. 428), said:

'
' The only question which remains to be answered

is this: Was the tract claimed by Duncanson within

the specified or intended limits of the Jurupa grant?

A negative answer would seem to be sufficient, based

upon the fact that the survey, upon which a patent

issued, excluded said tract. If it should be held that

an erroneous survey of the boundaries of a private

grant which embraced a tract of land a few rods

outside the actual boundaries, could reserve the land

from other appropriation, it must be held, that a like

survey which embraced land a few miles outside the

boundaries would also reserve said land in like

manner, a doctrine which is emphatically denied by

the Court in the cases herein cited. The survey
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made in 1869 under the provision® of the Act of July

1, 1864, did not operate as a segregation of the land,

for in order, to become thus operative, it was neces-

sary that it receive the approval of the Commissioner

of the General Land Office, and had it been approved,

patent must have issued. Said survey, however, was

not appr-oved, and the segregation was not made."

The Reynolds map did not show, nor did it purport to

show, boundaries to which Bandini, or his successor Abel

Stearns, or any other person for that matter, claimed the

" Jurupa " to extend; and in his letter of May 13th

1876, rejecting that map, the Commissioner, speaking of

Reynolds and his map, said, he '

' has, in several instances,

in fixing his monuments and directing his lines, discarded

the plain requirements of the decree." (Tr. Vol. 1, p.

331). For this reason the Reynolds map was rejected—

and the rejection was purely ex parte, for no person

interested in the " Jurupa " claimed, before the United

States Commissioners, in the District Court, or in the

Land Department, that the lands of this suit were within

limits of the "Jurupa."

Reynolds made an unauthorized survey, which did not

appear nor purport to define the boundaries of the

'
' Jurupa '

' in accordance with any decree, nor according

to the claim of any person; and the Land Department;

acting within itself, without suggestion from parties in

interest, rejected the Reynolds map and caused a new,

and correct, survey and map to be made by Minto. The

boundaries of the " Jurupa " were identical at all times,

and never did embrace this land in suit ; nor did any owner

in the " Jurupa " ever claim this land to be within the

limits thereof—in so far as shown in this case.
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Tn other words, Bandini asked for what he wanted,

defined the boundaries of his claim in his petition, no

person disputed or denied the boundaries thus defined,

the decrees confirmed his claim to the boundaries defined

—and the patent follows the final decree ; so that Bandini

got what he asked for, and all he asked for or at any time

claimed.

II.

The Act of March 2nd 1898, gratuitously and uncondi-

tionally confirmed the title conveyed by the patents in

suit, to all lands at that time held by purchasers in

good faith from the Southern Pacific Railroad Com-
pany; from which it follows that those patents could

not be cancelled in this suit, whether true or untrue
that they were erroneously issued.

1st. While several of the tracts in suit were not sold

by the Southern Pacific Eailroad Company to other pur-

chasers, all lands in suit are covered by the trust deeds

given by that Company to its co-appellants herein.

The Act of March 3rd 1887 {24: U. S. Stats. 556) con-

tains a proviso '' That a mortgage or pledge of said

lands by the Company shall not be considered as a sale

for the purpose of this Act ; '

' thus excluding mortgagees,

and land holders under deeds of trust given to secure

the payment of debts, from the class of persons to whom
the benefits of that Act are extended. No such proviso,

however, is to be found in the Act of March 2nd 1896 (29

U. S. Stats. 42)—the first section of which provides, with-

out restriction or exclusion as to or of persons, that

" No patent to any land held by a bona fide pur-
chaser shall be vacated or annulled, but the right and
title of such purchaser is hereby confirmed. '

'
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In United States vs. Winona, etc., 165 U. S. 481,

it was held that

" The Act of 1896, confirming the right and title

of a bona fide purchaser, and providing that the

patent to his land should not be vacated or annulled,

must be held to include one who, if not in the fullest

sense a 'bona fide purchaser' has, nevertheless, pur-

chased in good faith from the railroad company. '

'

The title confirmed is the identical title sought to be

conveyed by the patent to the railroad company ; and the

Act of 1896 takes away the power of courts to cancel any

patent for such land. The grant considered in the

Winona case was made to the State of Minnesota, and

not directly to the railroad company; and it provided

that the lands should be conveyed by certification, instead

of by patent. On page 477 of the opinion (165 U. S.),

interpreting the provisions above quoted from the Act of

March 2nd 1896, it is said

:

" We are of the opinion that Congress intended

by the sentence we have quoted from the Act of 1896,

to confirm the title which in this case passed by certi-

fication to the State. * * * Given a bona fide

purchaser, his right and title is confirmed, and no

suit can be maintained at the instance of the govern-

ment to disturb it.
'

'

^e submit that the bond-holders under the Trust Deeds

are bona fide purchasers of all patented lands ; and, that,

therefore, the title sought to be conveyed by those patents

is confirmed, and the court's power to cancel those patents

cut off, by the Act of 1896. Both Trust Deeds are in the

nature of common law mortgages, conveying the legal

estate with a clause of defeasance. Each provides that
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the lands may be sold from time to time, and the full

amount received therefor applied to the payment of the

bonds secured ; and in case of default the trustees are to

dispose of the unsold lands, and apply the proceeds to

payment of the bonds. It is settled law that such instru-

ments convey legal title—and are not mortgages. (More

V. Calkins, 95 Cal. 436, and cases cited. See, also, re-

spondents' authorities in Grant v. Burr, 54 Cal. 299.)

If these views are correct, then no patent for any land

in suit can be canceled, as all the lands are covered by the

trust deeds. (Tr., Vol. 2, pp. 511, 560).

2nd. As before said, the first section of the Act of

March 2nd 1896, (29 Stats. 42) provides that

" No patent to any land held by a bona fide pur-
chaser shall be vacated or annulled, but the right and
title of such purchaser is hereby confirmed. '

'

In United States vs. Winona, etc., 165 U. S. 481,

it was held that

" The Act of 1896, confirming the right and title

of a bona fide purchaser, and providing that the
patent to his land should not be vacated or annulled,
must be held to include one who, if not in the fullest

sense a 'bona fide purchaser' has, nevertheless, pur-
chased in good faith from the railroad company. '

'

The title confirmed is the identical title sought to be

conveyed by the patent to the railroad company ; and the

Act of 1896 takes away the power of courts to cancel any

patent for such land. The grant considered in the Winona

case was made to the State of Minnesota, and not directly

to the railroad company; and it provided that the lands

should be conveyed by certification, instead of by patent.



9

On page 477 of the opinion (165 U. S.), interpreting the

provisions above quoted from the Act of March 2nd 1896,

it is said

:

'' We are of the opinion that Congress intended by

the sentence we have quoted from the Act of 1896, to

confirm the title which in this case passed by certifi-

cation to the State. * * * Given a bona fide pur-

chaser, his right and title is confirmed, and no suit

can be maintained at the instance of the government

to disturb it."

This decision in the Winona case is cited with approval

and followed in United States v. S. P. R. R. Co., 184

U. S. 49.

Persons who bought under credit contracts, paying part

only of the price, are protected by section 3 of the Act of

March 2nd 1896, which speaks of ''bona fide purchasers

* * * by deed or contract or otherwise." (United

States V. S. P. R. R. Co., 117 Fed. Rep. 544.)

Congressional Acts granting lands to aid in the con-

struction of railroads, are laivs as well as conveyances;

hence, prior to passage of the Act of March 3rd 1887, good

faith purchasers, for full value, of the lands patented

under such land grants, could not defend against cancella-

tion of patents erroneously issued, at suit of the United

States

—

because of the conclusive presumption that they

knew the laiv, and bought with notice. Given a patent

erroneously issued to a railroad company, and the United

States could procure cancellation thereof, and full re-

cover}^ of its own, without inquiry as to whether the rail-

road company had or had not attempted to sell or convey

such lands—as the law was prior to the Act of March 3rd

1887. (Pom. Eq. Jur. 745; United States v. Winona etc.,
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165 U.S. 463, 483; Simmons Or. Coal Co. v. Doran, 142

U.S. 417; Nesbit v. Ind. Dist., 144 U. S. 610; Lytle v.

Lansing, 147 U. S. 59; Sutliff v. Lake Co. 147 U. S. 230)

In other words, prior to March 3rd 1887, questions or

obligations arising out of attempted sales by railroad

companies of lands erroneously patented to them, were

contractual matters between vendor and vendee, respect-

ing which the United States had neither interest nor con-

cern.

Mindful of this right of full recovery, by cancellation

of erroneous patents, where railroad companies had

attempted to sell or convey the lands thereof. Congress,

in Section 2 of the Act of 1887, called on the Secretary of

Interior to report such erroneous patents to the Attorney-

General, and declared that '' it shall thereupon be the

'^ duty of the Attorney-General to commence and prose-

" cute in the proper courts the necessary proceedings to

" cancel all patents for such lands and to restore the

" title thereof to the United States." Upon cancellation

of the erroneous patents, and restoration of title to the

United States, the lands would resume their original

status as public lands, subject to disposal by Congress;

and, of course, cancellation of such patents and restora-

tion of title in the United States, placed the United States

in statu quo—for which reason, if for no other, the

United States could not, after recovery of title, also re-

cover from the railroad company the cash value of, or

money received from its vendee in the attempted sale

and purchase of, the restored land. But Section 4 of the

Act of 1887 undertakes to provide for recovery of the land

from the railroad companies, and, in addition thereto,
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recovery from the same company of one and one-quarter

dollars per acre for the lands thus taken from it ; in other

words, to recover the lands mid also recover the value of

the lands.

This section (4) provides that, after cancellation of the

railroad company's patents, and full recovery of the

lands, the lands shall be conveyed by new patent to such

persons of the class specified, as may make requisite

proofs in the land office—and thereupon the Attorney-

General shall proceed to collect one and one-quarter

dollars per acre for such lands, from the railroad com-

panies ; notwithstanding the railroad company may have

conveyed the land, by quit-claim, for ten cents per acre.

It is true that by amendment approved on February 12th

1896 (29 U. S. Stats. 6) it is provided that where lands are

sold by credit contract, for partial payment less than one

and one-quarter dollars per acre, the amount to be re-

covered from the railroad companies shall be the partial

payment received; but this leaves the provision for col-

lecting from railroad companies one and one-quarter

dollars per acre for all lands erroneously patented to and

sold by them for full payment made, still in force—except

in so far as the Act of March 3rd 1887, is repealed by the

Act of March 2nd 1896.

As before said, the Act of March 3rd 1887, provided for

the issue of a new patent to good faith purchasers, after

cancellation of the railroad patents, upon the making of

prescribed proof in the land office—and for the collection,

thereafter, from railroad companies, of the value of the

land. In order, therefore, to maintain this as an action

under the Act of 1887, to recover one and one-quarter
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dollars per acre for lands in suit sold by the defendants,

it was essential, in a jurisdictional sense, to plead and

prove prior cancellation of those patents and issue of new

patents to good faith purchasers who theretofore made

requisite proofs in the land office ; and as such is not the

pleading or proof here, it cannot be said that the money

demand here is sought to be recovered under the Act of

1887.

The first section of the Act of March 2nd 1896, however,

destroyed whatsoever right of action (if any) to recover

money value for the land was created by the Act of 1887

;

for, as before shown, unless and until the railroad patent

had been canceled and a new patent issued to a good faith

purchaser, the United States could have no such right

of action, under the Act of 1887—and the Act of March

2nd 1896, declares that *

' no patent to any lands held by

a bona fide purchaser shall be vacated or annulled." In

other words, before happening of the essential conditions

precedent upon which right of action to recover money

value of the lands depended, under the Act of 1887, the

happening thereof was rendered impossible by passage

of the Act of March 2nd 1896.

The provision in the Act of March 2nd 1896, that '

' the

right and title of such purchaser is hereby confirmed,"

did not create a new or independent estate—thus leaving

the Government's right of action intact as to the com-

pany's wrongful conveyance of some other estate in the

same land. It sanctioned, ratified and confirmed the iden-

tical estate which the patent purported to convey ; and to

give force to confirmation is to perfect all imperfections

and right all wrongs. (Am. & Eng. Enc. of Law, Vol. 3,
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p. 498; Anderson's Die. of Law, p. 224; Abbott's Law
Die, Vol. 1, p. 263; Black's Law Die. p. 249.)

For these reasons, among others, and because the lands

in suit were patented to and sold by the defendant prior

to the passage thereof, it cannot be said that this action

is founded on the Act of March 2nd 1896. Certainly Con-

gress could not, on March 2nd 1896, create a right of

action for the United States, to arise out of patents issued

prior to that date.

III.

Were it true that the patents eomplained of were

erroneously issued, still complainant is not entitled

to recover any price for lands in suit sold by these

appellants, because (a) by the Act of March 2nd 1896,

Congress gratuitously and unconditionally confirmed

the title thus sold and conveyed; (b) the demand for

such payment is in assumpsit, at law; and (c) the

Southern Pacific Railroad Company has not received,

these lands included, the quantity of land granted by

its granting Act.

As before shown, but for provisions of the Act of March

2nd 1896, attempted sales by the Southern Pacific Rail-

road Company of lands erroneously patented to it, did

not stand in the way of cancellation of the patents—be-

cause such purchasers (prior to March 2nd 1896) were

mala fide not bona fide, purchasers. Cancellation of the

patents would have fully restored the title, and placed the

United States statu quo. This being true, the United

States had no right of action, prior to March 2nd 1896,

to recover the value of lands thus sold; because such
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inability to recover the title because of defendant's acts

—sale to a bona fide purchaser, for instance. With can-

cellation of the patents, and recovery of title, all interest

and concern of the United States ended. Whether the

Southern Pacific remained liable for the money received

from sale of the land, presented a question between ven-

dor and vendee, with which the United States had no con-

cern.

With full power to cancel the patents, and thus recover

the lands, Congress enacted that the patents should not be

canceled, and that vendor must pay the United States the

specified price for the lands

—

notwithstanding defendant

sold the lands for less. In other words, if the Southern

Pacific sold the land for full payment of one-half dollar

per acre, to a person whose title stands confirmed by the

Act of March 2nd 1896, the Southern Pacific must pay

the United States one and one-quarter dollars per acre,

if the provisions of that Act are enforceable.

(a) The Act of March 2nd 1896, was not passed at

appellants' request. The confirmation it makes, while

entirely ex parte and unsolicited, is not on condition that

the railroad companies pay, or promise to pay, any sum;

but is absolute and unconditional. That Congress had

the right to confirm the title of mala fide purchasers

(characterizing them bona fide purchasers, or what-not),

unconditionally or upon conditions to be accepted and

performed by such purchasers, is admitted ; but Congress

is without constitutional power to adjudge or decree that

railroad companies shall, because of such confirmation, be

debtors of the United States. Whether the railroad com-



23

panies are debtors of the United States, and if they are in

what amount, are questions for the judiciary to determine.

If Congress has the power to impose a debt of one dollar

per acre on railroad companies, it has equal power to

impose a debt of one thousand dollars per acre. This

Act is an attempt, by retroactive legislation, to establish

a debt and adjudge the amount thereof. That such legis-

lation is attempted usurpation of judicial authority, and

a travesty on the constitutional right to be tried by the

" law of the land, " see Cooley on Constitutional Limita-

tion (III) page 124; United States v. Klein, 13 Wall. 147;

United States v. Union Pac. R. R. Co., 98 U. S. 606.

The United States had no right of action against de-

fendant for the value of these lands prior to March 2nd

1896; and if it now has such right of action it was created

by that Act. In other words, Congress, by its mandate,

directed the courts to adjudge railroad companies

debtors of the United States at rate of so much per acre.

The essentials of a contract, swfjicknt consideration and

assent, are wanting (Vol. 1, Sec. 1, Parsons on Contracts).

Even had there been an express promise to pay, made

after passage of the Act, no legal obligation would have

attended. It would have been a nudum pactum based on

past consideration, and could not have been enforced. A
past consideration is not regarded in law as a valuable

consideration—it is simply a gratuity. (Vol. II, Sec. 16,

Parsons on Contracts.)

In the case at bar there was neither promise nor re-

quest from defendant, and where there is no sufficient

consideration to support an express promise, a promise

will not be implied.
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(b). The real purpose of this suit is to procure a

money judgment against the Southern Pacific for an

amount equal to one and one-quarter dollars per acre for

lands patented to and sold by it, but on the face of the

bill it appeared to be a bill to cancel patents, with prayer

for alternative relief in money if such concellation were

barred by the Act of March 2nd 1896.

Equity jurisdiction on gTounids of discovery, ended

with the filing of defendant's answer (Tiedman on

Equity Jurisprudence, 1893, Sec. 550), besides bills of

discovery have become obsolete in modern practice

(Preston v. Smith, 26 Fed. Rep. 884; Ex-parte Boyd, 105

U. S. 647; Paton v. Majors, 46 Fed. Rep. 210; Riopelle v.

Waldbridge, 26 Mich. 102; United States v. McLaughlin,

24 Fed. Rep. 823).

Equity jurisdiction for cancellation of patents, appear-

ing on the face of the hill, was shown by the proofs not to

exist as to any of the lands sold by appellants; and an

action to recover the value in money of thoise sold lands,

cannot be joined with a suit to cancel patents for other

lands (Cherokee Nation v. S. K. Ry. Co., 135 U. S. 641;

Scott V. Neely, 140 U. S. 107).

The case proved shows no ground o'f equitable jurisdic-

tion, as to the several tracts of land sold by appellants;

so the bill should be dismissed sua spoute as to those lands.

In Mills V. Knapp, 39 Fed. Rep. 592, the plaintiff in his

bill claimed (as in the case at bar) an exact sum, and the

defendant pleaded to the merits. It was insisted that

the defendant by pleading to the merits had lost the

right of objecting for the first time to the jurisdiction of

equity at the hearing. But the bill was dismissed, be-
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cause the plaintiff had an adequate remedy at law.

Blatchford, J. said:

" Besides this, the plaintiff, on the face of his bill

has a plain, adequate, and complete remedy at law.
* * * No other equitable relief is asked. In

such a case it is not necessary that the objection

should have been taken in limine in the answer. It

is taken at the hearing, and that is sufficient. This
is not a case where it is competent for a court of

equity to grant the relief asked. Eeynes v. Dumont,
130 U. S. 354; Kilbourn v. Sunderland, 130 U. S. 505.

It is governed by the rule laid down in Lewis v.

Cocks, 23 Wall. 466, where the court, finding the case

to be an action of ejectment in the form of a bill in

Chancery, ordered the bill to be dismissed, although
the objection was not made by demurrer, plea, or

answer, or suggested by counsel; saying that, as it

clearly existed it was the duty of the court sua sponte

to recognize it, and give it effect. It results from
these views that without inquiring into the merits

of the case, the bill must be dismissed with costs."

To the same effect is Litchfield v. Ballon, 114 U. S. 192;

Killian v, Ebbinghaus, 110 U. S. 573; Perego v. Dodge,

163 U. S. 160).

As to all lands sold by the Southern Pacific, the case

at bar is a common law action of assumpsit to recover a debt

of specific amount (the number of acres multiplied by

the price per acre), for which there would be " a plain

and adequate remedy at law ", if there be such debt. If

complainant has a lawful demand for the value of lands

the Southern Pacific has sold, the remedy is just as

efficient at law as in equity (Oelrichs v. Spain, 15 Wall.

227), Clark on Contracts, page 764, under the heading

'' Money received for the use of another ", states the rule

as follows

:
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" 317. Whenever one person has money to which;

in equity and good conscience, another is entitled,

the law creates a promise by the former to pay the

latter, and the obligation may be enforced by
assumpsit."

In Gaines v. Miller, 111 U. S. 397, it was held:

'' Whenever one person has in his hands money
equitably belonging to another, that other person

may recover it by assumpsit for money had and re-

ceived. (Citing a list of authorities) The remedy
at law is adequate and complete. '

'

For these reasons we say the bill should be dismissed

as to all lands sold to persons whose title is confirmed by

the Act of March 2nd 1896.

(c). It is stipulated (Tr. Vol. 2, p. 488) that the South-

ern Pacific has not received the full quantity of land

promised in its grant.

In United States vs. Winona, 165 U. S. 482, among

other reasons assigned by the Court why the United States

should not recover the value of lands erroneously patented

to and sold by the company to bona fide purchasers, is

the following:

" But lastly, and chiefly, it does not appear from
the record either that the railroad company received

an excess of lands, or has ever received (these lands

included) the full quantity of lands provided in the

grant. '

'

It is respectfully submitted that the bill should be dis-

missed.

WM. SINGER, Jr.,

Attorney for Defendants,

WM. F. HERRIN,

Counsel for the Defendants.
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STATEMENT.

This bill was filed on February 28, 1901, by the United

States against the Southern Pacific Railroad Company,

and numerous other defendants, to quiet title and to con-

cel and annul patents to certain lands situated in Califor-

nia, erroneously issued by the United States to the

Southern Pacific Railroad Company, as a part of its

grant of March 3, 1871, in so far as such lands had not
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been sold by said railroad company to bona fide pur-

chasers. [R. 5, 14.] The bill further seeks an adjudica-

tion by the court as to what lands have been sold to bona

ade purchasers and as to those, prays that the title of

such purchasers may be confirmed, and that the govern-

ment have and recover from the railroad company the

ordinary government price for such lands.

Answers were filed by the defendants as follows

:

The answer of Southern Pacific Railroad Company,

the Central Trust Company of New York, as trustee,

D. O. Mills and Homer S. King, as trustees, was filed

August 3, 1 901. [R. 82.]

The answer of I. N. Van Nuys was filed March 18,

1901. [R. 108.]

The answer of Riverside Vineyard Company was filed

March 18, 1901. [R. 30.]

The answer of Charles H. Colwell and Russ Avery

was filed May 24, 1901. [R. 43.]

The answer of J. P. Kyler was filed May 18, 1901.

[R- S3]

The answer of Frank Walker was filed June 11, 1901.

[R. 71.]

The answer of H. S. Button was filed May 24, 1901.

[R. 42.]

The answer of William H. Davis was filed May 24,

1901. [R. 62.]

Decree was entered upon the merits by the Circuit

Court in favor of the Government quieting title to lands

not patented, vacating patents for lands patented and

not sold and for $1.25 per acre for patented lands sold
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to bona fide purchasers, and confirming the titles of bona

fide purchasers of patented lands. [R. 114.] The rail-

road and its trustees alone appeal.

The controlling facts in this case are the following:

On March 3, 1871, Congress made a grant of lands

to aid in the construction of the Southern Pacific Rail-

road from a point near Tehachapa Pass via Los Angeles

to the Colorado River, at or near Fort Yuma. [146 U.

S. Stats. 292 and 16 U. S. Stats. 573.]

It is a conceded fact alleged in the bill and admitted

by the answer [R. 85] and stipulated also [R. 131] that

the map showing the line of railroad of the Southern

Pacific Railroad Company as definitely located and con-

structed opposite to the lands described in the bill, was

filed in the Interior Department in the year 1874, and it

is conceded that the lands in suit are situate within the

granted or place limits of the Southern Pacific grant.

It is also admitted by the pleadings and fully estab-

lished by the evidence, that in the year 1838 a grant was

made by the Mexican government to one Juan Bandini,

of the land or rancho called Jurupa. [Record 150- 161.]

See also defendants' answer. [Record 82.]

This grant was one of specific boundaries, and not a

grant of quantity.

The United States Board of Land Commissioners,

upon petition of Juan Bandini, confirmed this grant to

him under date of October 17, 1854. [Record 159-160.]

Upon appeal to the United States District Court, one

Abel Stearns was substituted for Bandini [R. 187] and
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Land Commissioners, thereby confirming the grant to

Abel Stearns. [Record 163, 165.]

In the year 1872 the Rancho Jurupa confirmed to Abel

Stearns as aforesaid, was duly surveyed by the Land

Department of the United States, under orders of the

Surveyor General for California.

The survey was made by William P. Reynolds, deputy

surveyor, and his assistants, and in that year the field

notes of the survey, together with a plat thereof, were

duly returned to the office of the Surveyor General, and

on February 26, 1872, the plat and field notes were for-

mally approved by L R. Harenburgh, surveyor general.

[For map see Record 356, 357 and field notes Record

168, 177, 359.]

It is an undisputed fact in this case and was so found

by the Circuit Court, that the lands in suit and described

in the bill, are embraced within the boundaries of the

Jurupa Rancho, as surveyed in 1872, and according to

the map and field notes approved in that year by the

Surveyor General.

Thereafter a dispute arose concerning the true bound-

aries of the Jurupa Rancho, and in the year 1877, a new

survey was ordered [Record 205], which survey was

made in the year 1878, excluding these lands, and upon

such later survey, patent was issued on May 23, 1879,

to Abel Stearns and accepted by him. For township

plats showing both surveys see Record 221 and 620.

The map of definite location of the Southern Pacific

Railroad, opposite to this land, as before stated, was filed
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in the year 1874 and as it appears that from the year 1872

down to the year 1879, this land was embraced within

the boundaries of the Jurupa Rancho as surveyed and

approved, it was, under the firmly established decisions

of this court and of the United States Supreme Court,

sub jtidice in the year 1874, when the grant to the

Southern Pacific Railroad took efTect, and these lands

could not have been operated upon by the grant to that

company, which operated only on public lands and which

expressly reserved and excepted from its operations, all

lands reserved, and all lands as to which any adverse

claims were made at the time of definite location.

Notwithstanding the reservation of these lands and

the fact that they were excepted from the Southern Pa-

cific grant, patents of the United States were erroneous-

ly issued to numerous tracts embraced within the Jurupa

Rancho, according to the approved survey of 1872 as

lands inuring to that company under its grant of 1871.

The bill of complaint seeks to vacate patents to the

lands so erroneously patented so far as not sold by the

Southern Pacific Railroad to bona Me purchasers, and

seeks to determine and to quiet the title to the lands not

so patented, and further, seeks an accounting from the

railroad company for the government value of such

lands as have been erroneously patented and sold to

bona Ude purchasers.

The decree of the Circuit Court was in favor of the

government in all respects, which found the facts sub-

stantially as herein stated. [Opinion Record 123, decree

Record 114.]
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In the cases of Southern Pacific Railroad Company

vs. Brown and same vs. Bray, 75 Federal, 85, this court

had under consideration the title to lands situated pre-

cisely as the lands in the present suit. Those lands were

also claimed by the Southern Pacific as a part of its

grant of 1871, and they were embraced within the sur-

vey of the Jurupa Rancho, approved in 1872 and this

court affirmed the decree of the Circuit Court, adjudging

that those lands were excepted from the Southern Pa-

cific grant.

That the lands in suit in the present case were sub

jiidice in 1874, and were claimed as a part of the Jurupa

Rancho, at that time, is conclusively es.ablished by the

fact that they were surveyed and included in that rancho

by the authorities of the United States, and by the affi-

davits of William P. Reynolds, U. S. Deputy Surveyor,

and by five of his assistants, wdiich affidavits are annex-

ed to the field notes [Record 386,387] ; all of said per-

sons stating under oath

''that in surveying the boundary lines of the Rancho

Jurupa, situated in the county of San Bernardino,

in the state of California, and finally confirmed to

Abel Stearns, and that said rancho has been in all

respects to the best of our knowledge and belief,

well and faithfully surveyed, and the boundary

monuments established according to the laws of

the United States and the instructions of the Sur-

veyor General."

Defendants' Contentions.

Counsel for the Southern Pacific again put forth the

old and worn out claim that because the Reynolds' sur-
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vey was not regular in all respects, and was not followed

up to patent and having been finally rejected and a re-

survey made excluding the lands in suit, that therefore

such survey and acts of the government were insufficient

to prevent the passage of the title to these lands to the

Southern Pacific Railroad, and they urge in support of

this threadbare argument, numerous grounds or rea-

sons showing the irregularity of the Reynolds survey.

The doctrine of sub judice does not and never did rest

upon the ground that the claim to the lands was a valid

one, but only upon the ground that the lands were ad-

versely claimed or were otherwise sub judice, which

claim remained undetermined.

This doctrine which is referred to by this court in the

Brown and Bray cases, is one so thoroughly established

that it would not be strengthened by the citation of nu-

merous authorities.

Of course if the Reynolds survey approved in 1872

had been regular in all respects, and if there had been

no contraversy over the boundaries of the Jurupa, this

controversy could not have arisen, for these lands would

have been patented to Stearns.

It is because there was a controversy over the bound-

aries of the rancho and because different surveys were

made, that the lands were held in reservation, and the

lands thereby sub judice were excepted from the railroad

grant.

The decree of the District Court confirming the Ju-

rupa to Stearns as successor of Bandini, shows that the
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grant so confirmed was one of specific boundaries, pro-

vided that the land within such boundaries be less than

II square leagues, and if less, then confirmation was

only as to the quantity of ii square leagues. [Record

163,165-]

The court knows judicially, that a Spanish league is

2.635 English miles in length, and that one square

league contains 6.94 square miles, and that il square

leagues contain 48,857 acres.

The Reynolds survey including the lands in suit, ap-

proved in 1872, as stated upon the plat of survey [Rec-

ord 356], embraced 38,887.42 acres, which is consider-

ably less than 1 1 square leagues, which contains 48,857

acres.

The grant therefore, of the Jurupa Rancho, according

to the Reynolds survey of 1872, which survey embraced

more lands than any other survey of that grant, still

contained less than 11 square leagues and the grant

therefore was clearly one of specific boundaries and not

a grant of quantity. It is a curious fact in this case, that

the lands in suit were excluded from the Reynolds sur-

vey of the Jurupa Rancho, by reason of straightening

the north line of the rancho. [See Reynolds' map. Rec-

ord 356, and Minto map of patented rancho. Record

396.]

This is striking in view of the circumstance that the

Secretary of the Interior in ordering a re-survey of the

Jurupa, adopted the Reynolds survey, excepting as to

the eastern and southern boundaries [Record 192, 193],
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and yet the Southern Pacific Railroad Company appears

to have been sufficiently influential in the Interior De-

partment, even in those early days, to get a new survey

made which would exclude a large part of the lands

theretofore embraced in the Jurupa grant by changing

the norfliern line.

The record shows that as early as 1877, the Southern

Pacific Railroad Company, through its attorney, H. S.

Brown, was interfering with the survey of the Jurupa

Rrancho, and attempting to influence the action of the

Department. [Record 209.]

Mistakes of Counsel for Appellants.

Counsel for the Southern Pacific state in their brief at

page 26,

"It is stipulated that the Southern Pacific has not

received the full quantity of land promised in its

grant."

It was not in fact so stipulated, but on the contrary,

the stipulation made is as follows

:

"It is further stipulated that within the indemnity

limits of the grant to the Southern Pacific Railroad

Company made by the Act of Congress of March

3, 1871, and outside of the twenty mile limits, there

now remain more than fifty thousand acres of sur-

veyed public lands of the United States for which

there has been no selection or application to select,

made by said company." [Record 132, 133.]

It is a very difTerent thing to stipulate that there are

50,000 acres of lands within the Southern Pacific in-

demnity limits, which have never been selected, and to
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quantity of lands promised in its grant. The alleged

stipulation referred to by counsel [Record 488], grew

out of a question propounded to Jerome Madden, land

agent, and a witness for the Southern Pacific, asking

him to state how many acres of land there were within

the indemnity limits of the Southern Pacific which re-

mained open lands, and his answer was: "I cannot

without examination." Thereupon Mr. Call stated as

follows: *T will concede that the quantity called for

by the preceding question of Mr. Singer, exceeds 10,000

acres."

The facts thus established beyond dispute are, that

there is an abundance of land within the limits of the

Southern Pacific grant which it never had selected or

attempted to select, and there is not a suggestion to the

contrary, that there is a shortage in the Southern Pa-

cific grant.

In Oregon Railroad v. United States, 189 U. S. 103,

at page 115, the court said:

"It is also said that all the lands within the in-

demnity limits were required to supply the deficit

in place limits arising from the disposition prior to

definite location by sale and otherwise of lands

within the granted limits. But the extent to wJiich

lieu lands could be required to supply such deficit

in place lands could not be properly or legally de-

termined until there was an adjustment of the grant

of lands in respect to place limits."
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Points and Authorities.

FIRST.

The rig^ht of tbe defendants to object to
the jurisdiction in equity has been waived

The defendants answered to the merits without de-

murrer or plea to the jurisdiction in equity, and have

put the government to the expense of taking of testi-

mony, and the cause has been submitted and tried upon

the merits.

Under these circumstances the defendants have

waived any right to object to the final determination

in this cause, as one in equity, the court having power

to grant the relief sought.

United States v. Southern Pacific Railroad Co.,

117 Fed. 544;

Williams v. Monroe, loi Federal 322, 329;

Brown v. Lake Superior Co., 134 U. S. 530, 535,

536;

Insley v. United States, 150 U. S. 512, 515, 516;

Perrego v. Dodge, 163 U. S. 160, 164;

Kilbourn v. Sunderland, 130 U. S. 505, 514.

This was also the opinon of Judge Ross in the court

below.
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SECOND.
These lands were sub judice durins: the year

1874 when the grant to the Southern Pacific

Railroad Company attached by filing map of

definite location, and were excluded from that

grant, and the patents thereto were invalid.

The precise (luestion here presented was involved in

the cases of Southern Pacific Railroad Company v.

Brown and Bray, and were decided against the conten-

tions of the railroad company by this court and by the

United States Circuit Court in 68 Federal 333 and 75

Federal 85, which cases involved other tracts of land

embraced within the Jurupa Rancho, as surveyed by

Reynolds, and as to which lands the Southern Pacific

Railroad Company sought a recovery from defendants

Brown and Bray, and no appeal was taken from those

decrees of this court.

The principle that lands embraced within the limits

of a Mexican or Spanish grant, sub judice when the

grant takes effect, or which are covered by a subsisting

pre-emption or homestead filing, or mineral claim, or

other claims or rights, are excepted from railroad grants

is so thoroughly settled that citation of authority is

hardly necessary, but some of the leading cases are the

following

:

Newhall v. Sanger, 92 U. S. 761

;

Doolan v. Carr, 125 U. S. 618;

Cameron v. United States, 148 U. S. 301

;

Witney v. Taylor, 158 U. S. 85;

Sioux City Railroad v. Griffey, 143 U. S. 32, 41

;
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Northern Pac. R. R. v. Musser-Sauntry, i68 U. S.

604;

Northern Pas. R. R. v. Sanders, 166 U. S. 620;

Barclon v. Northern Pac. R. R., 145 U. S. 535.

Whenever the law provides for a survey of a Mexi-

can grant by the Commissioner of the General Land

Office, or by his inferior officer, the Surveyor General

for the District of California, it is presumed when such

survey has been made and aproved that such survey

was made in accordance with law, and will be binding

upon the government, and all others, until reversed or

set aside by a higher authority.

McCreery v. Haskell, 119 U. S. 327;

Tubbs v. Wilhoit, 138 U. S. 134.

As before mentioned, the Reynolds survey and field

notes thereof were formally approved by the Surveyor

General for California in the year 1872, which approval

so remained until vacated by the Secretary of the In-

terior in 1879.

It was adjudged in the McCreery and Tubbs cases

that where a survey had been approved by the Surveyor

General, whether under the act of July 23, 1866, or

some other act of Congress, that such approved survey

was controlling and binding as to lands excluded from

the Mexican grant by such survey and disposed of by the

government, even though the action of the Surveyor

General might thereafter be annulled.

The decisions of the Commissioner of the General

Land Office of 1876, and of the Secretary of the Interior,
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i87cS, in evidence herein, show that a controversy had

been pending for many years concerning the true bound-

aries of the Jurupa Rancho, the claimants contending

for a much larger area than admitted by adverse in-

terests, and this controversy was not closed until patent

was finally issued for the Jurupa Rancho to Stearns,

successor of Bandini, on May 23, 1879, long after the

grant to the Southern Pacific Railroad Company took

effect.

It is contended by counsel for defendants that the doc-

trine of sub judicc does not apply to these lands, for the

alleged reason that the survey made by the Surveyor

General, was commenced and completed before the

Rancho Jurupa had been finally confirmed, and this con-

tention is based upon the ground that an appeal was

taken from the United States District Court confirming

the grant, to the Supreme Court, which court did not

issue its mandate until the year 18/S- [Record 507.]

(a) If the survey made and approved by the United

States Surveyor General had been valid, these lands

would have been patented to the claimants of the Jurupa

Rancho. The circumstance that another reason has

been discovered by counsel for defendants, why the sur-

vey made and approved by the Surveyor General, should

have been reversed, and set aside as it was, does not in

any wise mitigate against the contention of the govern-

ment that the lands in suit were sub judicc in 1874, for,

by the showing made by counsel for defendants, it ap-

pears that the final mandate of the Supreme Court was

not issued until 1875, while an approved survey by the
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United States Surve3^or General, had stood over these

lands since 1872.

The fact that an appeal was taken from the decree of

confirmation of the District Court, to the Supreme

Court, which was dismissed in 1875, for failure to docket

and file the record, is not new to this case. That fact

was shown and was before this court in Southern Pacific

Railroad v. Brown and Bray, which fact appears from

Plaintiff's Exhibit 5 in the present case [Record 188 and

2,37], which is a part of the record taken from the former

suits, of S. P. Rd. Co. v. Brown, et al.

As this court and the United States Supreme Court

has often observed, it is not the validity of the claim

which renders the land sub judice and prevents it from

passing under a railroad grant, but it is the fact that a

claim exists to the land, and that the controversy as to

the title was still undetermined.

(h) Further, it does not appear that the decree of

the United States District Court was superseded by any

appeal to the Supreme Court. If not superseded the de-

cree of the District Court remained in full force.

(c) Moreover, it does not appear from the record but

that the survey made by the Surveyor General was com-

menced and completed prior to any appeal taken from

the District Court to the Supreme Court.

(d) Moreover, it does not appear that any appeal was

ever perfected in the Supreme Court, for it does appear

from the order of dismissal that it was dismissed for the

reason as follows: 'Tt appears that the said appellant
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has failed to have its cause filed and docketed in con-

formity to the rules of this court." [R. 189.]

Nothing in any of these proceedings show that the de-

cree of confirmation of the District Court was not in

force when the Reynolds survey was made or approved.

However that may be, the survey which was in fact

made by the Surveyor General, including therein the

lands in suit, shows that a claim was made to these lands

which was undetermined when the railroad grant took

efifect in 1874.

(c) Again, it is urged by counsel for defendants,

that the survey of the Rancho Jurupa was made under

the Act of Congress of 1864, and that no survey under

that act could be completed until approved by the Com-

missioner of the General Land Office.

It appears that the plat and field notes of the Rey-

nolds survey of the Jurupa approved by the Surveyor

General in 1872, were transmitted to Washington and

placed upon the tiles of the General Land Ofhce as the

copy of the plat and field notes introduced in evidence in

this cause are certified by the Commissioner of the Gen-

eral Land Office, as records being upon file in his office.

Referring to the general authority of the Surevyor

General, over lands in this district, the Supreme Court

said in Tubbs v. Wilhoit, 138 U. S. 142, 143:

"Until April 17, 1879, it had not been the prac-

tice of the Land Department to require any specific

approval by the Commissioner, either of surveys

of the public lands, or plats of townships in accord-

ance therewith, made by the Surveyor General of
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the state before they were deemed so far final as to

sanction sales or selections of the lands surveyed

and platted."

And the court quoting from a late decision of Secre-

tary Schurz, said:

"By the act of Congress, approved May i, 1796,

(i Stat. 464) 'providing for the sale of the lands of

the United States in the territory northwest of the

river Ohio and above the mouth of the Ken-
tucky River,' the Surveyor General was authorized

to prepare plats of the townships surveyed, to keep

one copy of the same in his office for public infor-

mation, and to send other copies to the 'places of

sale,' and to the Secretary of the Treasury. The
present local land offices are equivalent to the

'places of sale' mentioned in the act of 1796, and,

as a matter of practice, from that date to the pres-

ent time the township plats prepared by the Sur-

veyor General have been filed by him with the local

officers, who thereupon proceeded to dispose of the

public lands according to the laws of the United
States. There is nothing in the act of 1796, or in

the subsequent acts, which requires the approval

of the Commissioner of the General Land Office

before said survey becomes final and the plats au-

thoritative. Such a theory is not only contrary to

the letter and spirit of the various acts providing

for the survey of the public lands, but is contrarv

to the uniform practice of this department. There
can be no doubt but that under the act of July 4,

1836, reorganizing the General Land Office, the

Commissioner has general supervision over all sur-

veys, and that authority is exercised whenever
error or fraud is alleged on the part of the Surveyor
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General. But when the survey is correct, it be-

comes final and efifective when the plat is filed in the

local office by that officer."

But it is in no wise material whether the survey could

be finally made and completed until approved by the

Commisisoner, because the fact that a survey was made

by the officers of the United States who were authorized

to make surveys shows that a claim was made to this

land by the authority of the United States, as lands

which should be and ought to be patented to the claim-

ants of the Mexican grant, and such survey was ini-

tiated and carried through for the purpose of setting

apart and reserving for the Mexican grant claimant

the specific land to which he was entitled.

(f) The act of Congress of July 23, 1866, (Vol. 14,

p. 218, Sec. 8) controlled the Reynolds svirvey of 1872,

which provides as follows:

"Sec. 8. That in all cases where a claim to land

by virtue of a right or title derived from the Span-

ish or Mexican authorities has been finally

confirmed, and a survey and plat thereof

shall not have been requested within ten

months from the passage of this act, as

provided by sections six and seven of the act of

July first, eighteen hundred and sixty-four, 'To

expedite the settlement of titles to lands in the state

of California,' and in all cases where a like claim

shall hereafter be finally confirmed, and a survey

and plat thereof shall not be requested, as provided

by said sections within ten months after the passage

of this act, or any final confirmation hereafter

made, it shall be the duty of the Surveyor General
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of the United States for California, as soon as

practicable after the expriation of ten months from
the passage of this act, or such final confirmation

hereafter made, to cause the lines of the public sur-

veys to be extended over such land, and he shall

set off, in full satisfaction of such grant, and ac-

cording to the lines of the public surveys, the quan-
tity of land confirmed in such final decree, and as

nearly as can be done in accordance with such de-

cree
; and all the land not included in such grant as

so set off shall be subject to the general land laws
of the United States,"

In Durand v. Martin, 120 U. S. 366, 369, the court

said:

"This survey was made in 1869, the claim hav-
ing been finally confirmed in i860. As the survey

was not made until more than ten months after the

act of July 23, 1866, 'to quiet land titles in Cali-

fornia,' had become operative, its approval by the

Surve3^or General had the effect, under the ruling

of this court in Fraser against O'Connor, 115 U. S.

102, of opening all lands within the exterior bound-
aries of the grant, but outside of those fixed by the

survey, to selection or pre-emption entry as public

lands, subject only to a defeat of title, if in the end
the survey as made should be set aside and th^

boundaries of the grant finally extended so as to

include the selection or the entry."

By virtue of the act of 1866, if a survey and plat had

not been requested within ten months from the date of

the approval of that act, it was the duty of the Surveyor

General to complete the survey of the grant, and as the

Reynolds survey was not made until more than ten
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months after the passage of the act of July 23, 1866, ancf

more than ten months after the confirmation of that

grant, it was presumptively controlled by the terms of

that act, and that survey by its approval would have

been final and complete without any approval of any

other officer, if it had not been set aside by order of the

Secretary of the Interior.

TMIRU.
Tills suit was properly brouglit and is

maiinitainable in equity to quiet title to laEids,

to cancel patents to lands, and for the alter-

native relief in case sucli lands liave passed
into tlie liands of bona fide purcliasers for the

value of sucli lands.

(i.) The principal object of this suit is to determine

the title to the lands as between the United States and

the defendants.

The act of Congress of March 2, 1896, relating to

the adjustment of railroad land grants, expressly au-

thorizes any person claiming to be a bona fide purchaser

from a railroad company of lands erroneously patented

to the company and sold by it to maintain a suit in the

United States courts against the United States, to se-

cure a confirmation of his title.

The United States also has a right to maintain a bill

in equity to quiet and determine title to lands claimed

adversely to the government.

The Statutes of California, Code of Civil Procedure,

Section 738, authorizes suits in equity to quiet and de-

termine title to lands.
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Pennie v. Hilclreth, 81 Cal. 127, 130;

Pierce v. Felter, 53 Cal. 18.

It is well settled that the federal courts will admin-

ister such relief in equity where authorized by state

statute.

Reynolds v. Crawfordsville, 112 U. S. 405, 412;

Chapman v. Brewer, 114 U. S. 158, 170, 171;

More V. Steinbach, 127 U. S. 70, 84;

Hammer v. Garfield, 130 U. S. 291, 295.

(2.) The right of the United States to vacate and

annul patents erroneously issued by the Land Depart-

ment, by bill in equity, is sustained by an unbroken line

of authority.

United States v. Stone, 2 Wall. 525, 535;

United States v Minor, 114 U. S. 233;

Mullan V. United States, 118 U. S. 271;

United States v. Bell, &c. Company, 128 U. S.

315. 362;

Colorado &c. Co. v. United States, 123 U. S. 307,

313;

United States v. Southern Pacific R. R., 146 U. S.

570,619;

Wisconsin Railroad v. United States, 164 U. S.

190, 211.

The jurisdiction in such cases is maintained in ecjuity

as arising in accident or mistake.

Whether the mistake is of law or of fact is of no con-

sequence in cases of this character, for the reason. that

the officers of the Interior Department, who exercise
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ministerial powers, cannot bind the United States by

their unauthorized acts.

In Mullan v. United States, ii8 U S., at page 278,

the court holding that patents erroneously issued could

be vacated by a bill in equity, said

:

"It is no doubt true that the actual character of

the lands was as well known at the Department of

the Interior, as it was anywhere else, and that the

Secretary approved the lists, not because he was

mistaken about the facts, but because he was of

opinion that coal lands were not mineral lands

within the meaning of the act of 1853, and that

they were open to selection by the state, but this

does not alter the case. The list was certified

without authority of law, and therefore by a

mistake against which relief in equity may be

afforded."

In Wisconsin Central Railroad v. United States, 123

U. S., at page 209, the court quoted the above extract

from the Mullan case, with approval. See also:

Wisconsin Rd. v. U. S., 164 U. S. 190, 209, 212;

Story's Eq. Jur., Sec. 134.

Indeed, in every case which has been brought by the

United States to vacate patents to lands which were ex-

cepted from the operation of a grant by Congress to

a railroad or other person, the suit has been founded

and maintained because of error of law in the officers

of the Interior Department,

(2) The patents to these lands were issued to the

Southern Pacific Railroad Company erroneously and

under a mistake by the officers of the Interior Depart-
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ment. The railroad company has sold most of them to

bona fide purchasers, and by reason of the acts of the de-

fendant railroad company the lands cannot be recovered

by the United States, but these acts of the defendant do

not defeat the power of a court of equity to grant relief,

nor do they relieve the defendant from its liability to

make restitution to the government.

Alternate Relief.

(3) The bill of complaint prays in the alternative

for the government price of the lands in case the lands

themselves cannot be recovered by reason of sales to

bona fide purchasers.

The right of a complainant to plead in the alternative

in such cases and the power of the court and its usual

practice to grant relief in such cases is well settled.

May V. Claire, 11 Wall. 236, 22,7',

Cook V. Tullis, 18 Wall. 342;

Parkersburg v. Brown, 106 U. S. 487;

Pullman Company v Central Co., 171 U. S. 138,

147;

Story's Equity Pleading, Sees. 42a, 42b.
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FOURTH.
SpecSal jurisdiction in equity has been con-

ferred by Congress upon tlie Circuit Court to

confirm titles of bona fide purchasers and
render judgment against the railroad com-
pany for value of lands.

The act of Congress of March 2, 1896, specially pro-

vides that if the court shall find that lands erroneously

patented have been sold to bona fide purchasers, and

such purchasers are before the court, that it shall con-

firm the title of the purchasers and render judgment in

favor of the government for the value of the land, not

exceeding the ordinary government price.

This is a constitutional exercise of power by Congress

and creates an additional and new ground of equity

which may be administered.

Holland v. Challen, no U. S. 15;

Arndt v. Griggs, 134 U. S. 316, 320;

Bardon v. Land Co., 157 U. S. 327, 330;

Cowley V. Railroad Co., 159 U. S. 569, 583;

United States v. Southern Pacific Railroad, 117

Fed. 544;

United States v. Oregon Railroad, 122 Fed. 541.
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FIFTH.

Tlia§ bill 18 cognisable in equity as one
brought to avoid multiplicity of suits.

The numerous parties defendant in this cause might

each indepedently and separately have maintained an

action against the United States to determine title to

the lands described in the bill and claimed by such de-

fendant. Such a proceeding is authorized by the act of

Congress of March 2, 1896, and but for this bill pre-

senting the entire matter in a single suit, it may fairly

be presumed that such numerous indepedent proceed-

ings would have been brought. This suit in equity is

therefore maintainable as one to avoid multiplicity, the

defendants all claiming under the same title and source

of title.

United States v. Southern Pacific Railroad Co., 117

Fed. 544;

Pomeroy's Eq. Jur. 256, 269;

Davis V. Gray, 16 Wall. 203, 232, 233;

Brown v. Guarantee Trust Co., 128 U. S. 403, 410;

Ogden V. Armstrong, 168 U. S. 224;

Smyth V. Ames, 169 U. S. 466;

Hayden v. Thompson ( 8 C. C. A.), 71 Fed. 60, 67;

Kelley v. Boettcher (8 C. C. A.), 85 Fed. 55, 64;

Ryan v. Seaboard & R. R. Co., 89 Fed. 397, 406;

Barcus v. Gates (4 C. C. A.), 89 Fed. 783, 791;

Bailey v. Tillinghast, 99 Fed. 801 (C. C. A.)

;

Whitehead v. Sweet, 126 Cal. 67, 75, 76;

Southern Pacific Company v. Robinson, 132 Cal.

408.
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It appears, by all the authorities, including the

above, that it is not necessary that the defendants should

have a common or joint interest in the subject matter of

the suit, but they may be joined in a single suit, to avoid

multiplicity, when there is a question of fact or of law

common to all.

In the present suit the defendants all claim title under

the act of Congress of March 3, 1871, and they all claim

to be bona fide purchasers under similar facts, and under

the provisions of the acts of Congress of March 3, 1887,

and March 2, 1896.

Not only are the cjuestions of law common to all of

the defendants, but the questions of fact are similar in

each case; and, moreover, the defendants all claim

under the Southern Pacific Railroad Company, a com-

mon source of title.

It is, therefore, submitted that this case is cognizable

in equity to avoid a multiplicity of suits, if for no other

reason, and if upon no other grounds.
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SIXTH.
It is a well settled principle In equity that

where land or other property has been trans-
ferred from one to another w^rongfully or un-
der a mistake, that the court will establish
and construct a trust in the property, and in

its proceeds, in favor of the beneficiary, and
against the person wrongfully holding it, and
will require the trustees to return the property
or its value.

In the present case the lands were excepted from the

Southern Pacific grant. The railroad company had no

right to them, and that fact was known to the company

as a matter of law.

It was not within the intention of the United States

to convey them to the defendant, and that intent is

shown by the granting act.

The defendant is therefore bound in equity to re-

convey the lands to the United States if still within its

power to do so, and if not, then to pay to the United

States what it received for them, or tl^e reasonable

value of the lands. This duty is required as a matter

of justice, and its enforcement is decreed by an un-

broken line of authority

:

United States v. Southern Pacific Co., 117 F. 544;

Perry on Trusts, Sec. 186;

Story's Eq. Jur., Sees. 134, 1261, 1263;

Pomeroy's Equity Jurisp., Sees. 155, 156, 1044;

May V. Le Claire, 11 Wall. 217, 236;

Cook V. Tullis, 18 Wall. 332, 341, 342;

Angle V. Chicago Rd., 151 U. S. i, 26, 27;
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Townsend v. Vanderwerker, i6o U. S. 171, 179;

New Orleans v. Warner, 175 U. S. 120, 129;

Clews V. Jamieson, 182 U. S. 461, 479.

The provisions of the California Statutes are in full

harmony with the general principles of equity govern-

ing such transactions.

It is provided in Civil Code of California, Sections

2224, 2229 and 2237, as follows:

"Sec. 2224. One who gains a thing by fraud,

accident, mistake, undue influence, the violation of

a trust, or other wrongful act, is, unless he has

some other and better right thereto, an involuntary

trustee of the thing gained for the benefit of the per-

son who would otherwise have had it.

"Sec. 2229. A trustee may not use or deal with

the trust property for his own profit, or for any

other purpose unconnected with the trust, in any

manner.

"Sec. 2237. A trustee who uses or disposes of

the trust property, contrary to section 2229, may^
at the option of the beneficiary, be required to ac-

count for all profits so made, or to pay the value of

its use, and, if he has disposed thereof, to replace

it, with its fruits, or to account for its proceeds,

with interest."

In Taylor v. Benham, 5 How. 233, at page 274, where

a trustee had disposed of trust property, the Supreme

Court said:

"So, every person who receives money to be

paid to another, or to be applied to a particular pur-

pose, to which he does not apply it, is a trustee, and
may be sued either at law, for money had and re-

ceived, or in equity, as a trustee, for a breach of
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trust.' Kane v. Bloodgood, 7 Johns. Ch. Rep. no;
Scott V. Surman, Willes 404; Shakeshaft's case, 3
Bro. Ch. Cas. 198.

"He is hable, then, first, on the ground that the

cestui que trusts might confirm the sale and resort

to the proceeds, as they finally did in this case.

Story's Eq. Jurisp., Sec. 1262; 2 Johns. Ch. R. 442;
I ibid. 581."

An implied or constructive trust is deemed by courts

of equity to exist when the property of one has been

acquired by another by wrong, error, accident or mis-

take. . The subject is treated of by leading authorities

as follows:

In Perry on Trusts, section 186, it is said:

"If a deed is drawn by accident or mistake to

embrace property not intended by the parties,

equity will construe the grantee to be a trustee,

and will execute the trust by reforming the deed,

or by ordering a re-conveyance. It would be

against natural right to allow a person to hold

property which he never intended to buy, and

which has come to him by such mistake."

In Pomeroy's Ecpity Jurisprudence, it is said at Sec-

tions 155 and 1044:

"Section 155. The second great division of

trusts, and the one which in this country espe-

cially affords the widest field for the jurisdiction of

equity in granting its special remedies so superior

to mere recoveries of damages, embraces those

which arise by operation of law from the deeds,

wills, contracts, acts or conduct of parties, without

any express intention, and often without any inten-

tion, but always without any words of declaration
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or creation. They are of two species, 'resulting*

and ' constructive,'* which latter are sometimes

called trusts ex muleficio; and both these species

are properly described by the generic term 'im-

plied trusts.' *
'^

"If one party obtains the legal title to property

not only by fraud or by violation of confidence or

of fiduciary relations, but in any other unconsci-

entious manner, so that he cannot equitably retain

the property which really belongs to another,

equity carries out its theory of a double owner-

ship, equitable and legal, by impressing a con-

structive trust upon the property in favor of the

one who is in good conscience entitled to it, and

who is considered in equity as the beneficial

owner." * * *

"Section 1044. Constructive trusts include all

those instances in which a trust is raised by the

doctrines of equity for the purpose of working out

justice in the most efficient manner, where there is

no intention of the parties to create such a relation

and in most cases contrary to the intention of the

one holding the legal title and where there is no

express or implied written or verbal declara-

tion of the trust. They arise when the legal title

to property is obtained by a person in violation,

express or implied, of some duty owed to the one

who is equitably entitled, and when the property

thus obtained is held in hostility to his beneficial

rights of ownership. As the trusts of this class

are imposed by equity, contrary to the trustee's

intention and will, upon property in his hands, they

are often termed trusts in invituin; and this phrase

furnishes a criterion generally accurate and suffi-
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cient for determining what trusts are trulv 'con-

structive.'
"

\Mien once the property has been acquired by mis-

take and under circumstances in which a court of equity

for purposes of justice decrees the existence of a trust,

such trust follows the proceeds derived from such prop-

erty in whatsoever form received.

The beneticiary is not bound b}" the acts of the trustee,

but has an option to recover the property if not trans-

ferred, or if sold to bona iidc purchasers to contirm the

sale, and seize upon the proceeds.

The principle is stated in Story's Equity Jurispru-

dence, at Section 1262. as follows:

"In cases of this sort, the cestui que trust (the

beneficiary) is not at all bound b}- tlie actof the

other party. He has therefore an option to insist

upon taking the property: or he may disclaim any

title thereto, and proceed upon anv other remedies,

to which he is entitled, either /;/ rou or /;/ pcrso-

nani. The substituted fund is onlv liable to his

option. But he cannot insist upon opposite and
repugnant rights. Thus, for example, if a trustee

of land has sold the land, in violation of his trust,

the benehciary cannot insist i\y<o\\ having the land.

and also the notes given for the purchase monev:
for, by taking the latter, at least, so far as it re-

spects the purchaser, he must be deemed to affirm

the sale. On the other hand, by following his title

in the land, he repudiates the sale."

In ^lay v. Le Claire, 11 Wall., at pages 236 and 2;^y,

the court said:

"There are kindred principles in equit}- juris-
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prudence whence, indeed, these rules of the com-

mon law seem to have been derived. Where a

trustee has abused his trust in the same manner

the cestui que trust has the option to take the origi-

nal or the substituted property; and if either has

passed into the hands of a bona Me purchaser with-

out notice, then its value in money. If the trust

property comes back into the hands of the trustee,

that fact does not affect the rights of the cestui que

trust. The cardinal principle is that the wrong-

doer shall derive no benefit from his wrong. The

entire profits belong to the cestui que trust, and

equity will so mould and apply the remedy as to

give them to him.

"In this case more than half the residuary devi-

sees of Antoine Le Claire are not before us. We
cannot, therefore, decree the conveyance of real

estate, but his legal representatives are before us,

and we can give a money decree against them, em-

bracing the value of the land, which we might

otherwise adjudge to be conveyed."

"All those securities, including the collaterals,

belonged in equity to May from the time they were

deposited with Cook & Sargent. LeClaire had no

right to change their form or to dispose of them, as

was done in carrying out the compromise agree-

ment. It is within the power of this court, in the

exercise of its equitable jurisdiction, to annul that

arrangement, and hold Davenport and LeClaire's

estate liable in all respects as if the compromise

had not been made. Biit it is also in our poivcr to

confirm the transaction, and upon the principles

of constructive trusts, to give May its fruits instead
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of pursuing the effects themselves. This, as the case

is presented in the record, zve deem tJie proper

course."

In Cook V. Tullis, i8 Wall, at page 342, the court

said:

"that property acquired by a wrongful appropri-

ation of other property covered by a trust, is itself

subject to the same trust. It cannot alter the case

that the newl}^ acquired property, instead of being

purchased with the proceeds of the original prop-

erty, is obtained by a direct exchange for it. The

real question in both cases is, what has taken the

place of the property in its original form?"

In Pullman Car Company v. Central Transportation

Company, in which the jurisdiction in equity was sus-

tained the court said: [See 171 U. S. 150. 151.]

"The courts, while refusing to maintain any

action upon the unlawful contract, have always

striven to do justice between the parties so far as

could be done consistently with adherence to law,

by permitting property or money parted with on the

faith of the unlawful contract to be recovered back

or compensation to be made for it. In such case,

however, the action is not maintained upon the un-

lawful contract nor according to its terms, but on

an implied contract of the defendant to return, or

failing to do that, to make compensation for the

property or money which it had no right to

retain." ^^ * *

In Clews V. Jamieson, 182 U. S., at pages 479, 480,

the court said:

"Pomeroy in his work on Equity Jurisprudence,
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second edition, instances among other equitable es-

tates and interests which come within the jurisdic-

tion of a court of equity, those of trusts. In vol-

ume I, at section 151, he says: The whole system

fell within the exclusive jurisdiction of chancery;

the doctrine of trusts became and continues to be

the most efficient instrument in the hands of a

chancellor for maintaining justice, good faith, and

good conscience ; and it has been extended so as to

embrace not only lands, but chattels, funds of every

kind, things in action, and moneys.'

"All possible trusts, whether express or implied,

are within the jurisdiction of the chancellor. In

this case the committee, as trustee, was charged

with the performance of some active and substantial

duty in respect to the management and payment

of the funds in its hands, and it was its duty to see

that the objects of its creation were properly accom-

plished. The fact that the relief demanded is a

recovery of money only, is not important in decid-

ing the question as to the jurisdiction of equity.

The remedies which such a court may give 'de-

pend upon the nature and object of the trust;

sometimes they are specific in their character, and

of a kind which the law courts cannot administer,

but often they are of the same general kind as

those obtained in legal actions, being mere recov-

eries of money. A court of equity will always, by

its decree, declare the rights, interest or estate of

the cestui que trust, and will compel the trustee to

do all the specified acts required of him by the

terms of the trust. It often happens that the final

relief to he obtained by the cestui que trust con-

sists in the recovery of money. This remedy the

courts of equity zvill ahuays decree zvhen neces-
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sajy, whetlier it is confined to the payment of a

siJigle specific sum, or involves an accounting by

the trustee for all that he has done in pursuance

of the trust, and a distribution of the trust moneys

among all the benficiaries who are entitled to share

therein.' . I Pom. Eq. Jur. sec. 158."

Counsel for appellants (Defts. Brief, p. 27) under-

take to quote from the opinion in Gaines v. Miller, iii

U. S. 397, as follows

:

"Whenever one person has in his hands money

equitably belonging to another, that other person

may recover it by assumpsit for money had and

received. (Citing a list of authorities.) The rem-

edy at law is adequate and complete."

Immediately following the above statement the court

proceeded in its opinion as follows:

"TJiere is no averment in the bill of complaint of

any ground of equity jurisdiction. No trust is al-

leged, no discovery is sought. The appellant has

no lien on the property of Hammond's estate and

avers none."

Reading all that the court said upon that subject will

show that the case of Gaines v. Miller in no respect re-

sembles the present suit, which does allege that these

patents were erroneously issued by the United States

to the railroad company and presents the following

grounds of equity : ( i ) a suit to quiet title to lands,

(2) a suit to vacate patents to lands, (3) the alternative

relief sought for the value of the lands in lieu of the

lands themselves, in case of sales to bona fide purchasers,

(4) a special jurisdiction in equity conferred by the act

of Congress of 1896, (5) numerous defendants show-
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ing that the bill may be maintained to avoid multiplicity

of actions by those defendants against the United

States and by the United States against them, (6) to

relieve upon the ground of mistake in the issuance of

these patents, and an application of the equitable prin-

ciple, that a trust exists in the money received by the de-

fendant from such lands.

It is submitted that the cases hereinbefore cited are

controlling upon these branches of equity.

SEVENTH.

Tlie principal is well settled tliat wliere

a court of equity takes jurisdiction of a cause

upon one ground, pertaining eltlier to its

exclusive or concurrent jurisdiction, tliat it

will retain it to do complete justice, even to

granting legal remedies.

United States v. Southern Pacific Railroad Co.,

117 F. 544;

United States v. Union Pacific Railroad Co., 160

U. S. I, at page 52;

Ober V. Gallagher, 93 U. S. 199;

Root V. Railway, 105 U. S. 189, 205, 208;

Ward V. Todd, 103 U. S. 327;

Joy V. St. Louis, 138 U. C. i

;

Hopkins v. Grimshaw, 165 U. S. 342, at page 358;

Smyth V. Ames, 169 U. S. 466, 516, 517;

Peck V. Ayers, 116 Fed. (C. C. A.) 273;

Lynch v. Elevated Railroad Co., 129 N. Y. 274;

Douglas V. Lumber Co., 118 F. 438 (C. C A.)
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BIGKTH.

(
I

) By the authority reserved in Congress to alter,

amend or repeal the act of July 2y, 1866, Sec. 20 (see

appendix) the United States may pass any supplemental

law, the object of which is to carry out the national pur-

poses disclosed by the act of 1866, the purposes of which

mainly were to secure to the United States the use of the

road, and to adjust the grant to the railroad company

awarding to it what it is entitled to, and to the govern-

ment that which is reserved.

Atlantic and Pacific Railroad v. United States, '](i

Fed. 186, 196;

United States v. Union Pacific Railroad, 160 U. S.

1,32,33;

Shields v. Ohio, 95 U. S. 319;

Wisconsin Railroad v. United States, 164 U. S.

190, 205;

United States v. Oregon Rd., 176 U. S. 47, 48.

The confirmatory act of March 2, 1896, requiring

the railroad company to repay to the United States the

government price of the lands, was passed in the in-

terests of the railroad company, and has been fully ac-

cepted and adopted by the company, and the company

is now estopped from denying its liability.

It cannot be doubted but that the act of March 2,

1896, was for the benefit of the Southern Pacific Com-

pany. This is apparent from the fact, as shown by

Exhibit "A" to defendant's answer, that the lands were

sold at a price largely in excess of the government value.
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The answer alleges that the lands were so sold to

bona fide purchasers. It is, therefore, obvious that the

confirmation of the title alone will relieve the railroad

company from the obligation to repay the purchase

price, by reason of failure of title.

It is well settled that where an act is passed which is

for the benefit, or in the interest of a corporation or per-

son, it will be presumed that the act was passed at the

request of such corporation, and that the company has

accepted its provisions.

In taking the benefits of the act the company, of

course, is charged with its burdens. —<^-

United States v. S. P. Rd., 117 F. 544.

In this case we are not, however, required to rely upon

the legal presumption of acceptance, if that were neces-

sary, but we have evidence in the record that the com-

pany did in fact accept the provisions of this act and

claim its benefits.

The answer of the Southern Pacific Railroad Com-

pany and the trustees in its mortgage bonds, in the pres-

ent case, relies upon and seeks to take the benefits of the

act of March 2, 1896. The answer allges [Record 96] :

'That prior to March 2, i8g6, the defendant

Southern Pacific Railroad Company duly issued,

sold and delivered negotiable bonds secured by this

last mentioned mortgage or deed of trust of the

face value of more than $10,000,000 to bona Me
purchasers thereof, who purchased the same in good
faith, without notice of any claim or demand of the

United States to or respectiong any of the said
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lands, and each and all of said purchasers paid full

value for the said lands, and were and are bona fide

purchasers of the same."

The answer also contains further allegations showing

that it had placed the lands beyond the reach of the court

—facts which cause the act of 1S96 to operate. [R. 96.]

NINTH.
The contention of appellants that the

holders of Its bonds alleg^ed to be secured
upon the lands In suit, are bona fide pur-
chaserS) Is without merit.

(a) The alleged mortgages do not embrace these

lands, but by their terms cover only lands granted to the

Southern Pacific Railroad Company by the acts of Con-

gress of 18/1 and 1866, and these lands were not so

granted.

(b) The adjusment act of 1887 protecting titles of

bona fide purchasers (see 24 U. S. Stats. 556, Sec. 4),

provides as follows:

"That a mortgage or pledge of said lands by the

company shall not be deemed as a sale for the pur-

pose of this act."

It has been frequently determined by the United

States Supreme Court in former litigations, with the

Southern Pacific Railroad Company, that the aforesaid

adjustment acts do not protect bondholders under the

mortgages or deeds of trust set up in the answer of that

company in the present suit.

United States v. Southern Pacific, 146 U. S. 570,

619.
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Southern Pacific Railroad v. United States, i68 U.

S. I, 66.

Southern Pacific Railroad v. United States, 183 U.

S. 519; and

Southern Pacific Railroad v. United States, 189 U.

S. 447.

In all these cases the trustees of the mortgage bonds

of the Southern Pacific Railroad Company were parties

defendant and in all of them rights were asserted as bona

Ude purchasers of the lands in suit, by virtue of the mort-

gages or deeds of trust and in all of them that contention

was denied.

TENTH.
That tbe Soutbern Pacific Railroad Com-

pany lias or Claims to tiave a Right to Select

otber Lands as Indemnity for the Lands whicli
are tlie Subject of tbis Suit, Is not a Defense to
this Bill.

(a) The Southern Pacific Railroad Company dur-

ing the thirty odd years since the grant of March 3,

1 87 1, was made to it, has not attempted to select indem-

nity lands for lands lost within its place limits, which it

had a right to select, for them, but has attempted to

hold as "place lands" those very valuable lands which

were excepted from its grant situated in close proximity

to large cities and towns.

It is stipulated in this case, as follows: [R. 132.]

"It is further stipulated that within the indem-

nity limits of the grant to the Southern Pacific Rail-

road Company made 1)y the Act of Congress of
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March 3, 187 1, and outside of the twenty mile

limits, there now remain more than fifty thousand

acres of surveyed public lands of the United States

for which there has been no selection or applica-

tion to select, made by said company."

This stipulation of fact disposes of the contention

made by the railroad company that there are no other

lands to select as indemnity for the lands described in

the bill.

United States v. Southern Pacific Railroad Co.,

117 F. 544;

United States v. Winona Railroad Co., 165 U. S.

463, 481, 482.

(b) Moreover, nothing is more firmly established

than a naked right to acquire public lands cannot be

than that a naked right to acquire public lands cannot

be enforced against the United States in the courts by

any judicial proceeding.

The United States did not guarantee any particular

quantity of indemnity lands, or at any particular time,

to the railroad companies, and in all the legislation the

government retained political and judicial control over

the disposition of the lands.

The courts have uniformly refused to enforce against

the government any claim of title to particular lands,

especially where the issue of patents for them involved

the exercise of political or judicial power, or the deter-

mination of antecedent facts.

In United States v. Jones, 131 U. S. i, at page 19,

the court said:
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"We should have been somewhat surprised to

find that the administration of vast pubhc interests

hke that of the pubhc lands, which belongs so ap-

propriately to the political department, had been

cast upon the courts—which it surely would have
been if such a wide door had been opened for suing

the government to obtain patents and establish land

claims, as the counsel for the appellees in these

cases seems to imagine. We are satisfied that the

door has not yet been thrown open thus wide."

In the very recent case of Southern Pacific Railroad

Company v. Bell, 183 U. S. 675, 690, the court adjudged

that no right or title attached in the Southern Pacific

Railroad Company to indemnity lands, until the lands

had been selected by the railroad company and such se-

lection approved by the Secretary of the Interior.

To the same effect are the decisions in

Hewitt V. Schultz, 180 U. S. 139;

Wisconsin Railroad v. Price County, 133 U. S.

496, 511;

Oregon Rd. v. U. S. 189; U. S. 103, 116.

It has uniformly been ruled that the action of the

Interior Department in awarding patents to lands, or

patents for inventions, cannot be controlled by the courts

except where they err in law.

Gaines v. Thompson, 7 Wall. 347 ;

United States v. Schurz, 102 U. S. 378;

Butterworth v. United States, 112 U. S. 50;

United States v. Black, 128 U. S. 40;

Riverside Oil Co. v. Hitchcock, 190 U. S. 316.

It follows from these principles that even if there were
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no indemnity lands remaining in the Southern Pacific

grant, that company could not enforce in the courts a

right to any such lands, such action being a usurpation

of the powers of the Interior Department.

(c) Indeed, in the recent case of Oregon Railroad v.

United States, 189 U. S. 103, 115, the court said:

"But the extent to which lieu lands could be re-

quired to supply such deficit in place limits, could

not be properly or legally determined until there

was an adjustment of the grant of lands in respect

to place limits."

(b) Counsel for appellants erroneously contending

as before pointed out that the Southern Pacific had not

received the full quantity of lands promised to it in its

grant, proceed to quote from United States v. Winona

Railroad, 165 U. S. 4S2, giving the quotation as follows,

at page 26 of appellant's brief:

"But lastly and chiefly it does not appear from

the record either that the railroad company received

an excess of lands or has ever received (these lands

included) the full quantity of lands provided in the

grant."

Now the full quotation from the said opinion of the

Supreme Court touching this matter, is as follows

(pages 481, 482):

"If it be suggested that under the scope of these

acts, though the suit must fail so far as it is one to

set aside and cancel the certification, it may yet be

maintained against the defendant railroad company

for the value of the lands so erroneously certified,

and that the decree should be modified to this extent,
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it is sufficient to say that, first, the government has:

not asked any such decree; second, that it may be

doubtful whether for the mere purpose of recover-

ing money an action at law must not be the remedy

pursued ; but lastly, and chiefly, that it does not ap-

pear from this record either that the railroad com-

pany received an excess of lands or has even received

(these lands included) the full quantity of lands

promised in the grant ; and further, that if does not

appear that there were not zvithijt the granted or

indemnity limits, lands which the company might

have rightfully received hut for this erroneous cer-

tification"

Italics are inserted in this brief to call attention to the

part inadvertently omitted by counsel, as it seems to

have been in the mind of the court in using the conjunc-

tion "and" that if it had appeared that there were other

lands which might have been selected by the company,

but which were not selected, that a recovery might have

been had even in that case.

The stipulated facts in the present case that there are

50,000 acres of such lands open to selection by the

Southern Pacific, removes from discussion the possible

defense suggested in the opinion of the.Supreme Court,

and the further circumstance that the present bill does

expressly seek as alternative relief, the recovery of the

government price of the lands, and presents a suit clearly

cognizable in equity upon other grounds, shows that

the present case is in no wise controlled by the Winona

case, as pointed out by Judge Ross in his opinion in 117

U. S. 544.
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ELEVENTH.
For such of the lands as have not been sold

by the railroad the Government Is entitled to

a decree, and for such as have been sold to
bona fide purchasers, the Government is en-
titled to a judgement for $1.25 per acre.

See acts of Congress of March 3, 1887, and March

2, 1896;

United States v. Southern Pacific Railroad Co.,

177 F. 544;

And numerous cases supra.

As declared in these acts of Congress and as pointed

out in the opinion of Judge Ross, above mentioned, if

it were not for the limitation of the liability of the rail-

road company to one dollar and twenty-five cents per

acre, in the act of 1896, the government would be en-

titled to recover the full value of the lands, or the amount

received by the railroad company upon a sale to any

bona fide purchaser, but as the government has seen fit

to donate the excess over and above one dollar and

twenty-five cents per acre to the Southern Pacific Rail-

road Company, no relief is sought by this bill for such

excess.

Respectfully submitted,

Joseph H. Call^

Special United States Attorney.





ACTS OF CONGRESS.
ATIvANTIC AND PACIFIC GRANT.

July 27, 1866 (14 Stat., 292).

AN ACT Granting lands to aid in the construction of a railroad and tele-

graph line from the States of Missouri and Arkansas to the Pacific Coast.

Section i incorporated the Atlantic and Pacific Rail-

road Company and provided for the -construction and

location of a line of railroad, as follows

:

''Beginning at or near the town of Springfield, in the

State of Missouri, thence to the western boundary line

of said State, and thence by the most eligible railroad

route, as shall be determined by said company to a point

on the Canadian river, thence to the town of Albuquer-

que, on the River Del Norte, and thence by way of Aqua
Frio, or other suitable pass, to the headwaters of the

Colorado Chiquito, and thence along the thirty-fifth par-

allel of latitude as near as may be found most suitable

for a railway route to the Colorado river, at such point

as may be selected by said company for crossing ; thence

by the most practicable and eligible route to the Pacific."

Sestion 2 grants a right of way, etc.

"Sec. 3. And be it further enacted, That there be,

and hereby is, granted to the Atlantic and Pacific Rail-

road Company, its successors and assigns, for the pur-



pose of aiding in the construction of said railroad and

telegraph line to the Pacific Coast, and to secure die safe

and speedy transportation of the mails, troops, muni-

tions of war, and public stores over the route of said

line of railway and its branches, every alternate section

of public land, not mineral, designated by odd numbers,

to the amount of twenty alternate sections per mile on

each side of said railroad line, as said company may

adopt, through the Territories of the United States, and

ten alternate sections of land per mile on each side of

said railroad whenever it passes through any State; and

whenever, on the line thereof, the United States have

full title, not reserved, sold, granted, or otherwise ap-

propriated, and free from pre-emption or other claims

or rights, at the time the line of said road is designated

by a plat thereof, filed in the office of the Commissioner

of the General Land Office, and whenever, prior to said

time, any of said sections or parts of sections shall have

been granted, sold, reserved, occupied by homestead

settlers, or pre-empted or otherwise disposed of, other

lands shall be selected by said company in lieu thereof,

under the direction of the Secretary of the Interior, in

alternate sections, and designated by odd numbers, not

more than ten miles beyond the limits of said alternate

sections, and not including the reserved numbers : Pro-

vided, That if said route shall be found upon the line of

any other railroad route, to aid in the construction of

which lands have been heretofore granted by the United

States, as far as the routes are upon the same general

line, the amount of land heretofore granted shall be de-

ducted from the amount granted by this act : Provided,
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furthcr, That the raih-oad company receiving the prev-

ious grant of land may as3sign their interest to said 'At-

lantic and Pacific Railroad Company,' or may consoli-

date, confederate, and associate with said company upon

the terms named in the first and seventeenth sections of

this act: Provided further, That all mineral lands be,

and the same are hereby, excluded from the operations

of this act ; and in lieu thereof a like quantity of unoccu-

pied and unappropriated agricultural lands in odd-num-

bered sections nearest to the line of said road, and within

twenty miles thereof, may be selected as above provided

:

And provided further, That the word 'mineral,' when it

occurs in this act, shall not be held to include iron or

coal: And provided further, That no money shall be

drawn from the Treasury of the United States to aid in

the construction of the said 'Atlantic and Pacific Rail-

road.'
"

"Sec. 6. And he it further enacted. That the Presi-

dent of the United States shall cause the lands to be sur-

veyed for forty miles in width on both sides of the entire

line of said road, after the general route shall be fixed,

and as fast as may be required by the construction of

said railroad ; and the odd sections of land hereby grant-

ed shall not be liable to sale or entry or pre-emption be-

fore or after they are surveyed except by said company

as provided in this act; but the provisions of the act of

September, 1841, granting pre-emption rights, and the

acts amendatory thereof, and of the act entitled, 'An

act to secure homesteads to actual settlers on tfie public

domain,' approved May 20, 1862, shall be, and the same
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are, hereby extended to all other lands on the line of said

*"oad when surveyed, excepting those hereby grantiid to

said company."

"Sec. 8. And be it further enacted, That each and

every grant, right, and privilege herein, are so made and

given to and accepted by said Atlantic and Pacific Rail-

road Company upon and subject to the following condi-

tions, namely: That the said company shall commence

the work on said road within two years from the ap-

proval of this act by the President, and shall complete

not less than fifty miles per year after the second year,

and shall construct, equip, furnish, and complete the

main line of the whole road by the fourth day of July,

Anno Domini eighteen hundred seventy-eight."

*'Sec II. An be it further enacted, That said Atlan-

tic and Pacific Railroad, or any part thereof, shall be a

post route and military road, subject to the use of the

United States for postal, military, naval and all other

Government service, and also subject to such regulations

as Congress may impose restricting the charges for such

Government transportation."

"Sec. 1 8. And be it further enacted, That the South-

ern Pacific Railroad, a company incorporated under the

laws of the State of California, is hereby authorized to

connect with the said Atlantic and Pacific Railroad,

formed under this act, at such point near the boundary

line of the State of California, as they shall deem most

suitable for a railroad line to San Francisco; and shall

have a uniform gauge and rate of freight or fare with

said road, and in consideration thereof, to aid in its con-
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struction, shall have similar grants of land, subject to

all the conditions and limitations herein provided; and

shall be required to construct its road on the like regula-

tions, as to time and manner, with the Atlantic and Pa-

cific Railroad herein provided for."

"Sec. 20. And be it further enacted, That the better

to accomplish the object of this act, namely, to promote

the public interest and welfare by the construction of

said railroad and telegraph line, and keeping the same in

working order, and to secure to the Government at all

times, but particularly in time of war, the use and bene-

fits of the same for postal, military, and other purposes,

Congress may, at any time, having due regard for the

rights of said Atlantic and Pacific Railroad Company,

add to, alter, amend, or repeal this act."

TEXAS PACIFIC AND SOUTHERN PACIFIC ACT.

March 3, 187 1 (16 Stat. L., 573, 579).

"AN ACT To incorporate the Texas Pacific Railroad Cotapany and to aid

in the construction of its road, and for other purposes."

Sections i to 22 of this act incorporated and made a

grant of lands to the Texas Pacific Railroad Company.

Section 2^ provided as follows:

"That for the purpose of connecting the Texas Pacific

Railroad with the city of San Francisco, the Southern

Pacific Railroad Company of California is hereby au-

thorized (subject to the laws of California) to construct

a line of railroad from a point at or near Tehachapa

Pass, by way of Los Angeles, to the Texas Pacific Rail-

road at or near the Colorado River, with the same
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rights, grants and privileges, and subject to the same

Hmitations, restrictions, and conditions as were granted

to said Southern Pacific Raih-oad Company of Califor-

nia by the act of July twenty-seven, eighteen hundred

and sixty-six: Provided, hoivever, That this section

shall in no way affect or impair the rights, present or

prospective, of the Atlantic and Pacific Railroad Com-

pany or any other railroad company."

ACT OF CONGRESS OF MARCH 3, 1887.

(24 Stats. 556)

AN ACT to provide for the adjustment of land grants made by Congress to-

aid in the construction of railroads, and for the forfeiture of unearned

lands, and for other purposes.

''Be it enacted by tJie Senate and House of Represen-

tatives of the United States of America in Congress

Assembled, That the Secretary of the Interior be, and is

hereby, authorized and directed to immediately adjust,

in accordance with the decisions of the Supreme Court,

each of the railroad grants made by Congress to aid in

the construction of railroads and hertofore unadjusted.

Sec. 2. That if it shall appear, upon the completion

of such adjustments respectfully, or sooner, that lands

have been, from any cause, heretofore erroneously cer-

tified or patented by the United States, to or for the use

or benefit of any company claiming by, through or under

grant from the United States, to aid in the construction

of a railroad, it shall be the duty of the Secretary of the

Interior to thereupon demand from such company a re-

linquishment or re-conveyance to the United States of



all such lands, whether within granted or indemnity

limits ; and if such company shall neglect or fail to so

re-convey such lands to the United States within ninety

days after the aforesaid demand shall have been made,

it shall thereupon be the duty of the Attorney-General

to commence and prosecute in the proper courts the nec-

essary proceedings to cancel all patents, certification, or

other evidence of title heretofore issued for such lands,

and to retsore the title thereof to the United States.

Sec. 3. That if, in the adjustment of said grants, it

shall appear that the homestead or pre-emption entry of

any bona fide settler has been erroneously cancelled on

account of any railroad grant or the withdrawal of pub-

lic lands from market, such settler upon application

shall be reinstated in all his rights and allowed to per-

fect his entry by complying with the public land laws

:

Provided, That he has not located another claim or made

an entry in lieu of the one so erroneously canceled : And

provided also, That he did not voluntarily abandon said

original entry: And provided further, That if any of

said settlers do not renew their application to be rein-

stated within a reasonable time, to be hxed by the Secre-

tary of the Interior, then all such unclaimed lands shall

be disposed of under the public land laws, with priority

of right given to bona fide purchasers of said unclaimed

lands, if any, and if there be no such purchesers, then to

bona fide settlers residing" thereon.
*fc>

Sec. 4. That as to all lands, except those mentioned

in the foregoing section, which have been so erroneously

certified or patented as aforesaid, and which have been
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sold by the grantee company to citizens of the United

States, or to persons who have declared their intention

to become such citizens, the person or persons so pur-

chasing in good faith, his heirs or assigns, shall be en-

titled to the land so purchased upon making proof of the

fact of such purchase at the proper land office, within

such time and under such rules as may be prescribed by

the Secretary of the Interior, after the grants, respec-

tively, shall have been adjusted; and patents of the

United States shall issue therefor, and shall relate back

to the date of the original certification of patenting, and

the Secretary of the Interior, on behalf of the United

States, shall demand payment from the company which

has so disposed of such lands of an amount equal to the

Government price of similar lands; and in case of neg-

lect or refusal of such company to make payment as

hereafter specified, within ninety days after the demand

shall have been made, the Attorney-General shall cause

suit or suits to be brought against such company for the

said amount: Provided, That nothing in this act shall

prevent any purchaser of lands erroneously withdrawn,

certified or patented as aforesaid from recovering the

purchase money therefor from the grantee company, less

the amount paid to the United States by such company

as by this act required: And proiJided, That a mortgage

or pledge of said lands by the company shall not be

considered as a sale for the purpose of this act, nor shall

this act be construed as a declaration of forfeiture of

any portion of any land grant for conditions broken, or

as authorizing an entry for the same, or as a waiver of
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any rights that the United States may have on account

of any breach of said conditions.

Sec. 5. That where any said company shall have sold

to citizens of the United States, or to persons who have

declared their intention to become such citizens, as a part

of its grant, lands not conveyed to or for the use of such

company, said lands being the numbered sections pre-

scribed in the grant, and being coterminous with the con-

structed parts of said road, and where the lands so sold

are for any reason excepted from the operation of the

grant to said company, it shall be law^ful for the bona fidv

purchaser thereof from said company to make payment to

the United States for said lands at the ordinary Govern-

ment price for like lands, and thereupon patents shall

issue therefor to the said bona fide purchaser, his heirs or

assigns
: Provided, That all lands shall be excepted from

the provisions of this section what at the date of such

sales were in the bona fide occupation of adverse claim-

ants under the pre-emption or homestead laws of the

United States, and whose claims and occupation have not

since been voluntarily abandoned, as to which excepted

lands the said pre-emption and homestead claimants

shall be permitted to perfect their proofs and entries and
receive patents therefor: Provided further, That this

section shall not apply to lands settled upon subsequent

to the first day of December, eighteen hundred and eigh-

ty-two, by persons claiming to enter the same under the

settlement laws of the United States, as to which lands

the parties claiming the same as aforesaid shall be en-

titled to prove up and enter as in other like cases.
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Sec. 7. That no more lands shall be certified or con-

veyed to any State or to any corporation or individual,

for the benefit of either of the companies herein men-

tioned, where it shall appear to the Secretary of the In-

terior that such transfers may create an excess over the

quantity of lands to which such State, corporation, or in-

dividual would be rightfully entitled."

Approved, March 3, 1887. (24 Stat., 556.)

ACT OF CONGRESS, FEBRUARY 12, 1896.

(29 Stat. 6.)

"Be it enacted by the Senate and House of Represen-

tatives of the United States of America in Congress As-

sembled, That section four of an Act entitled 'An act to

provide for the adjustment of land grants made by Con-

gress to aid in the construction of railroads and for the

forfeiture of unearned lands, and for other purposes,'

approved March third, eighteen hundred and eighty-

seven, be, and the same is hereby, amended by adding

thereto the following proviso: 'Provided further, That

where such purchasers, their heirs or assigns, have paid

only a portion of the purchase price to the company,

which is less than the Government price of similar lands,

they shall be required, before the delivery of patent for

their lands, to pay to the Government a sum equal to the

difference between the portion of the purchase price so

paid and the Government price, and in such case the

amount demanded from the company shall l^e the amount

paid to it by such purchaser.'
"
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ACT OF CONGRESS OF MARCH 2, 1896.

(29 Stat. 42.)

"Be it enacted, &c., That suits by the United States to

vacate and annul any patent to lands heretofore erron-

eously issued under a railroad or wagon road grant shall

only be brought within five years from the passage of

this act, and suits to vacate and annul patents hereafter

issued shall only be brought within six years after the

date of the issuance of such patents, and the limitation of

section eight of chapter five hundred and sixty-one of

the acts of the second session of the Fifty-first Congress,

and amendments thereto, is extended accordingly as to

the patents herein referred to. But no patent to any

lands held by a bona fide purchaser shall be vacated or

annulled, but the right and title of such purchaser is

hereby confirmed: Provided, That no suit shall be

brought or maintained, nor shall recovery be had for

lands or the value thereof, that were certified or patented

in lieu of other lands covered by a grant which were lost

or relinquished by the grantee in consequence of the

failure of the Government or its officers to withdraw the

same from sale or entry.

Sec. 2. That is any person claiming to be a bona fide

purchaser of any lands erroneously patented or certified

shall present his claim to the Secretary of the Interior

prior to the institution of a suit to cancel a patent or cer-

tification, and if it shall appear that he is a bona fide

purchaser, the Secretary of the Interior shall request that

suit be brought in such case against the patentee, or the

corporation, company, person, or association of persons.
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for whose benefit the certification was made, for the

vakte of said land, which in no case shall be more than

the minimum Government price thereof, and the title of

such claimant shall stand confirmed. An adverse de-

cision by the Secretary of the Interior on the bona fides

of such claimant shall not be conclusive of his rights,

and if such claimant, or one claiming to be a bona fide

purchaser, but who has not submitted his claim to the

Secretary of the Interior, is made a party to such suit,

and if found by the court to be a bona fide purchaser, the

court shall decree a confirmation of the title, and shall

render a decree in behalf of the United States against

the patentee, corporation, company, person, or associa-

tion of persons, for whose benefit the certification was

made for the value of the land as hereinbefore provided.

Any bona fide purchaser of lands patented or certified to

a railroad company, and who is not made a party to

such suit, and who has not submitted his claim to the

Secretary of the Interior, may establish his right as such

bona fide purchaser in any United States court having

jurisdiction of the subject-matter, or at his option as

prescribed in sections three and four of chapter three

hundred and seventy-six of the acts of the second session

of the Forty-ninth Congress.

Sec. 3. That if at any time prior to the institution of

suit by the Attorney-General to cancel any patent or cer-

tification of lands erroneously patented or certified, a

claim or statement is presented to the Secretary of the

Interior by or on behalf of any person or persons, corpo-

ration or corporations, claiming that such person or per-
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sons, corporation or corporations, is a bona fide pur-

chaser or are bona fide purchasers of any patented or

certified land by deed or contract, or otherwise, from or

through the original patentee or corporation to which

patent or certification was issued, no suit or action shall

be brought to cancel or annul the patent or certification

for said land until such claim is investigated in said De-

partment of the Interior ; and if it shall appear that such

person or corporation is a bona fide purchaser as afore-

said, or that such persons or corporations are such bona

fide purchasers, then no suit shall be instituted, and the

title of such claimant or claimants shall stand confirmed;

but the Secretary of the Interior shall request that suit

be brought in such case against the patentee, or the cor-

poration, company, person, or association of persons for

whose benefit the patent was issued or certification was

made for the value of the land, as hereinbefore specified.
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The ''Statement" with which the "Brief for United

States" opens, is more largely the expression of counsel's

conclusions as to the effect of the evidence in view of his

opinions of the law, than an uncolored statement of the

facts.

We beg leave to repudiate the chapter of the "Brief

for United States" written under the heading "Defend-

ants' Contentions", and to refer to "Appellants' Brief"



on file herein as more aptly, and seriously, stating our

contentions.

As to the chapter of the "Brief for United States"

written under the caption heading "Mistakes of Counsel

for Defendants", we have this to say:

In United States v. Winona &c R. R. Co., 165 U, S.

463-482, the Supreme Court had before it a grant of odd-

sections for six sections in width on each side of the rail-

road in aid of which the grant was made (11 Stat. 195)

;

which grant provided indemnity right to select from the

odd-sections, within specified limits,
'

' so much land

as shall be equal" to the quantity of primary sections

disposed of by the United States prior to definite location

of the railroad. The court found that the lands in suit

were erroneously certified to the Company (lands were

certified, not patented, under that grant), but that the

certification could not be canceled because of sales by the

Company to persons whose title the Act of March 2nd

1896 had confirmed; and, considering the suggestion

that the suit "may yet be maintained against the defend-

ant railroad company for the value of the lands", the

court said

:

" If it be suggested that under the scope of these acts, though

the suit must fail so far as it is one to set aside and cancel the

certification, it may yet be maintained against the defendant

railroad company for the value of the lands so eiToneously cer-

tified, and that the decree should be modified tO' this extent,

it is sufficient to say that, first, the Government has not asked

any such decree; second, that it may be doubtful whether for

the mere pui-pose of recovering money an action at law must

not be the remedy pursued; but lastly, and chiefly, that it does

not appear from this record cither that the railroad company
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received an excess of lands or lias even received (tliese lands

included) the full quantity of lands promised in the grant; and

further, that it does not appear that there were not mthin the

granted or indemnity limits lands which the company might

have rightfully received but for this erroneous certification. It

will hardly be contended that, if, simply througii a mistake of

the land department, these lands were certified when at the time

other lands were open to certification which could rightfully

have been certified and which have since been disposed of l)y

the Government to other parties, so that there is now no way

of filling the grant, the Government can nevertheless recover

the value of the lands so eiToneously certified. In other words,

the mistake of the ofiicers of the Government cannot be both

potent to prevent the railroad company obtaining its full quota

of lands, and at the same time potent to enable the Government

to recover from the company the value of lands erroneously

certified."

The sense of which, as we understand it, briefly stated,

is : That the court was of opinion that the money value

of the land could not properly be recovered from the

Company without showing that it had already received

(the lands in suit excluded) the full quantity granted by

the Act ; and the court inclined toward the view that an

action at laiv was the proper remedy. As the Government

price for all lands of the same class is equal, it sustained

no loss, or injury, because recovery of those particular

lands could not be had, unless, those particular lands

included, the Company had received an excess of quan-

tity; from which it follows that where lands have been

erroneously patented to a railroad company under a grant

of quantity, and the patents cannot be canceled because

of the confirmatory provisions of the Act of March 2nd

1896, the proper remedy is to charge the quantity of land



thus patented against the quantity granted, in final ad-

justment—provided the Company has not yet been cer-

tified, or patented, the quantity of land granted.

The Southern Pacific grant at bar is of land "to the

amount" of ten odd-sections per mile ; and, like the grant

before the court in the Winona case, it provides for selec-

tion of other lands "in lieu" of such primary lands as the

United States shall have disposed of prior to definite

location of the contemplated railroad.

The official "Land Office Report. 1875"., of which this

court will probably take judicial notice, shows (p. 409)

that the estimated quantity of land granted to the South-

ern Pacific Railroad Company by the Act of March 3rd

1871, is 3,520,000 acres, while the estimated quantity it

will receive under that grant (because of sales, and other

disposition of lands by the United States prior to definite

location of the railroad), is but 3,000,000 acres. This

report is now before this court, however, in case No. 956,

between the same parties (Tr. Vol. 3, pp. 702, 703) ;
and

it precludes the possibility of a showing here that the

Southern Pacific "has received an excess of lands or has

even received (these lands included) the full quantity of

lands promised in the grant" (Quotation from Winona

decision, supra).

To bring the Southern Pacific within the spirit, as well

as within the letter, of the Winona decision, we showed

by the uncontradicted testimony of Jerome Madden, its

land agent, that the Southern Pacific grant had not yet

been finally adjusted; and that patents had not yet

been issued for a large quantity of land to which the Com-

pany's right to patent stands approved (Tr. Vol. 2, p.



486). Mr. Madden was then asked to produce a statement

of the quantity so approved but not yet carried to patent

(p. 487)—and thereupon counsel for the United States

gratuitously admitted that "the quantity called for by

the preceding question of Mr. Singer exceeds 10,000

acres." (P. 488). As the quantity of land involved in

this suit is not nearly equal to 10,000 acres, we accepted

the admission, and pressed Mr. Madden no further.

On page 26 of our '

' Appellants ' Brief '

' we referred to

this admission in a three-line paragraph, a considerable

portion of which three-line space is taken by the refer-

ence to " (Tr. Vol. 2, p. 488) " as the place whei'e it is to

be found. Counsel comes back with a chapter under bold,

black caption-heading "Mistakes of Counsel for Appel-

lants", under which, after so misquoting our reference

to the admission as to omit therefrom "(Tr. Vol. 2, p.

488)", says "It was not in fact so stipulated"; and in

proof of the charge quotes adoUier stipulation, about a

different matter, appearing at page 132 of the transcript.

In his "Brief for United Staties" in the case No. 956,

now before this court, counsel (here and there) contended

that the fact the Southern Pacific has not selected all

indemnity land to which it is entitled, takes the Southern

Pacific grant out of the rule in the Winona case (pp. 56,

57) ; which affords a pertinent suggestion that the stipu-

lation under which counsel took cover to avoid effect of

the admission to which we referred, was a stipulation

given by us and not to us.

Assuming it to be satisfactorily shown, by the official

report, the testimony of Mr. Madden and the admission of

counsel on page 488 of the printed transcript, that because



of land sales made by tlve United States the Southern

Pacific can never receive (these lands included) the

quantity granted, and that the United States still holds

a large quantity of land to which the Company is admit-

tedly entitled to patent, we submit that this case is fairly

within the rule in the Winona case that the value of the

lands cannot be recovered from the Company in this case

because here as there '

' it does not appear from the record

either that the railroad company received an excess of

lands, or has ever received (these lands included) the full

quantity of lands provided in the grant/'

It is true that the United States still holds a large quan-

tity of land within limits of the Southern Pacific grant

not yet selected or approved for patent, as well as a large

quantity of such land which has been selected but has not

been patented to that Company; but we fail to see the

materiality of the distinction sought to be made between

selected and unselected lands. In other words, the United

States having in its hands lands to which the Southern Pa-

cific is entitled to but has not been given patent, sufficient

to supply the quantity transferred to the Company by

erroneous patent, it strikes us as immaterial whether such

withheld lands have or have not been selected or approved

for patent, so long as patents have not been issued there-

for.

This also answers the insinuation made on page 45 of

the "Brief for United States ", that we erred in correctly

quoting a part without also quoting another part of the

opinion in the Winona case.

We will now reply to the '

' Points '

' made by the '

' Brief

for United States '

' in the order they are there presented.
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FIRST.

The first point made is that the right of the defendants

to object that this case shows no grounds of equity juris-

diction, was waived by their failure to demur.

Equity jurisdiction for cancellation of patents, appear-

ing on the face of the bill, tvas skoivn by the proofs not to

exist as to any of the lands sold by the Southern Pacific

Railroad Company, because of the provision in the Act

of March 2nd 1896 that no patent for such land shall be

canceled ; and an action to recover the value in money of

the lands, cannot be joined with a suit to cancel patents

for other lands (Cherokee Nation v. S. K. Ry. Co., 135 U.

S. 641; Scott V. Neeley, 140 U. S. 107).

It is well settled that a party cannot disguise an action

at law by colorable suggestions of fraud, accounting, or

the like ; that the court will look at the proofs, and if there

be no proof of matters which make a case in equity, it will

dismiss the bill ; and that it is a duty of the court to dis-

miss the bill sua spoide, where the proofs fail to show

proper grounds of equity jurisdiction, notwithstanding

no objection to jurisdiction in equity was made by de-

murrer, pica or ansAver.

The proofs in the case at bar make it apparent that

what is said in the bill about determining which are bona

fide purchasers, quieting title, annulling patents and

so forth, was suggested to give color of right to sue in

equity, protect the bill against dismissal on demurrer, and

by forcing the defendants to answer and proofs, lay foun-

dation for the contention made at the Circuit Court hear-

ing, and renewed here, that it was then too late for objec-

tion to the jurisdiction.
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It will be born in mind that these defendants objected to

the jurisdiction at the Circuit Court hearing ; the briefs

of both parties being, substantially, the same there as

here.

In Mills V. Knapp, 39 Fed. 592, the plaintiff in his bill

claimed (as in the case' at bar) an exact sum, and the de-

fendant pleaded to the merits. It was insisted that the

defendant by pleading to the merits had lost the right

of objecting for the first time to the jurisdiction of equity

at the hearing. But the bill was dismissed, because the

plaintiff had an adequate remedy at law. Blatchford, J.

said:

" Besides this, the plaintiff, on the face of his bill has a plain,

adequate, and complete remedy at law. *' * JSTo other

equitable relief is asked. In such a case it is not necessary that

the objection should have been taken in limine in the answer.

It is taken at the hearing, and that is sufficient. This is not a

case where it is competent for a court of equity to grant the

relief asked. Keynes v. Dumont, 130 U. S. 354; Kilbourn v.

Sunderland, 130 U. S. 505. It is governed by the rule laid

down in Lewis v. Cocks, 23 Wall. 466, where the court, finding

the case to be an action of ejectment in the form of a bill in

Chancery, ordered the bill to be dismissed, although tbe objec-

tion was not made by demuiTer, plea or answer, or suggested by

counsel; saying that, as it clearly existed it was the duty of

the court sua spontc to recognize it, and give it effect. It

results from these vioM's that without inquiring into the merits

of the case, the bill must be dismissed with costs."

To the same effect will be found Litchfield v. Ballou,

114 U. S. 192.

In Lewis v. Cocks, 23 Wall, 466, it was held that a

party could not disguise an action of ejectment in a bill
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by a colorable suggestion of fraud, accounting, etc., and

use it in place of the common law remedy ; that the court

will look at the proofs, and if there be no proof of matters

which would make a proper case of equity, it will disre-

gard and dismiss the bill sua sponte, though there be no

demurrer, plea, or answer setting up the objection to the

court's jurisdiction. In that case the court, at page 469,

said:

'' Viewed in this light, it seems to us to be an action of eject-

ment in the fonn of a bill in chancery. According to the bill,

excluding what relates to the alleged fraud, there is a plain,

adequate remedy at law, and the case is one peculiarly of the

character where, for that reason, a court of equity will not

inteiiDose. This principle in the English equity jurisdiction is

as old as the earliest period recorded in its history, (Spence, 408,

420 ) * * * *

In the present case the objection was not made by demurrer,

plea, or answer, nor was it suggested by counsel; nevertheless

if it clearly exists it is the duty of the court sua spontc to

recognize it and give it effect. (Hipp v. Babin, 19 How. 278;

Baker v. Bibble, Baldwin, 41 G.)

It is the universal practice of courts of equity to dismiss the

bill if it be grounded upon a merely legal title. In such case

the adverse party has a constitutional right to a trial by jury.

Where the complainant had recovered a judgment at law, and

execution had issued and been levied upon personal property,

and the claimant under a deed of trust had replevined the

property from the hands of the marshal, and the judgment

creditor filed his bill praying that the property might be sold

for the satisfaction of his judgment, this coiirt held that there

was a plain remedy at law^; that the marshal might have sued

in trespass, or have applied to the Circuit Court for an attach-

ment, and that the bill must therefore be dismissed. Ivnox v.

Smith, 4 How., 289. In the present case the bill seeks to
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enforce ' a merely legal title.' An action of ejectment is an

adequate remedy."

The case at bar is a common-law action of assumpsit

to recover a debt of specific amount, for which there

would be "a plain and adequate remedy at law", if there

be such a debt. What is said in the bill about determining

which are bona fide purchasers, and quieting titles and

annulling patents, is simply suggested to give color of

right to sue in equity. The bona fides of the sales is not

questioned. Underthe Actof March 2nd 1896, if sales were

made to bona fide purchasers of patented lands, then their

titles were confirmed, and they have no interest in litigat-

ing the question as to the liability of their vendor to the

Government for the price of the lands ; hence these pur-

chasers could not be properly joined as defendants. They

have got all they bargained for—a clear title to their

lands.

If plaintiff has a lawful money demand against the de-

fendant 'Company for the price of land it has sold to bona

fide purchasers, the remedy is just as efficient at law as in

equity.

InOelrichs v. Spain, 15 Wall, 227, the court said:

" In the jurisprndeiice of the United States this objection is

regarded as jurisdictional, and may be enforced by the court

sua sponte, though not raised by the pleadings, nor suggested

by counsel. (Parker v. Winnepiseogee Co., 2 Black 551;

Graves v. Boston Co., 2 Crouch, 419; Towle v. Lardson, 5

Peters, 495; Dade v. Irwine, 2 How. 383.)

The 16th section of the Judiciary Act of 1789 provides * that

suits in equity shall not be sustained in any case where plain,

adequate, and complete remedy can be had at law;' but this is
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where the remedy is not 'plain, adequate and complete;' or, in

other words, ' where it is not as practical and efficient to the

ends of justice and to its prompt administration, as the remedy

in equity.' (Boyce v. Gnmdy, 3 Peters 215.) Where the

remedy at law is of this character, the party seeking redress

must pursue it. In such cases the adverse party has a con-

stitutional right to a trial of the issues of fact by a jury."

There was no relation of trust and confidence between

the plaintiff and the defendant corporation in the suit

at bar, to be the foundation of a suit in equity.

In Killian v. Ebbinghaus, 110 U. S. 573, no objec-

tion to the jurisdiction of a court of equity was raised in

the pleadings, but the bill was dismissed without preju-

dice on the ground that there was an adequate remedy at

law. The court said

:

" The case is similar to the leading case of* Hipp v. Bahin,

19 How. 271, which was dismissed by the Circuit Court on

the gTound that there was an adequate remedy at law. Upon
appeal to this court the decree was affirmed. " * * And
the court declared as a result of the arg-iunent, ' that whenever

a court of law is competent to take cognizance of a right, and

has power to proceed to a judgment which affords a plain,

adequate, and complete remedy, without the aid of a court of

equity, the plaintiff must proceed at law, because the defendant

has a constitutional right to a trial by jury.' See also Parker

V. Winnepiseogee Co., 2 Black 51:5; Grand Chute v. Winegar,

15 Wall. 373; Lewis v. Cocks, 23 Wall. 466. And this objec-

tion to the jurisdiction may be enforced by the court sua spontc,

though not raised by the pleadings or suggested by counsel."

The bill in that case was dismissed for want of juris-

diction. It is a well established rule that consent cannot
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confer jurisdiction; hence the l)ill was dismissed by the

court of its own motion.

In Hoey v. Coleman, 46 Fed. Rep. 221, it was held

that the objection that there is a plain and adequate

remedy at law is jurisdictional, and that a bill must be

dismissed where such remedy exists, although the objec-

tion has not been raised by demurrer, plea, or answer.

The court said

:

" Upon the authority of Slielton v. Piatt, 139 U. S. 591, the

present bill must be dismissed, because the case made is one in

which there is a plain, adequate and complete remedy at law.

It has been adjudged frequently by the Supreme Court, prior

to the cases of Keynes v, Dumont, 130 U. S. 254, and Brown

V. Iron Co., 134 U. S. 630, that the objection that there is plain

and adequate remedy at law is jurisdictional, and should be

enforced by the court of its own motion; but in those cases the

court indicated that the objection should not be entertained in

a case when the relief sought is of an equitable nature, unless

it is raised by the defendant before he enters on his defense at

large; that is, by a demun-er, or plea. The defendants have not

raised this objection even by answer. * * *

'in the case of Allen v. Car Co., 139 U. S. 659, the Supreme

Court dismissed a bill filed to restrain the collection of a tax,

upon the ground that there was an adequate remedy at law,

notwithstanding the objection was raised in that court in the

first instance, and had not been taken by plea, demurrer or

answer in the Circuit Court. In the opinion the cases of Reynes

V. Dumont and Brown v. Iroii Co., SKpra, are referred to, but

the former rule, as declared in many adjudications, that the

objection may' be raised notwithstanding it has not been taken

by demurrer or plea, is again applied."
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In Buffalo V. Town, &c, 85 Va. 222, the court said

:

" If a bill docs not state a case proper for relief in equity,

the court will dismiss it at the hearing, thongh no objection has

been taken to the jurisdiction in the pleadings, and objection on

that ground ma_y be made at any tune in any court."

In Jones v. Bradshaw, 16 Grattan (Va.) 361, Judge

Robertson said:

" When the bill alleges proper matter for the jurisdiction of

a court of equity (so that a demurrer will not lie), if it appears

on the hearing that the allegations are false, and that such

matter does not in fact exist, the result must be the same as if

it had not been alleged, and the bill should be dismissed for

want of jurisdiction."

Against this doctrine, the "Brief for United States",

on page 13, cites a list of authorities, which will be con-

sidered here in the order stated there.

(a). The first case relied on by counsel for the United

States, is U. 'S. v. S. P. B. R. Co., 117 Fed. 544. That is

a decision by the same court, between the same parties,

on the same contentions, as this case at bar; and there

as here the case is pending on appeal to this court.

(b). The next case cited by counsel is Williams v.

Monroe, 110 Fed. 322. In that case the plaintiff, not the

defendant, objected to the jurisdiction. The court, after

saying (p. 329) that ''the objection that there is an ade-

quate remedy at law should be taken at the earliest oppor-

utnity", held that "the jurisdiction of the court in this

case is believed to be beyond dispute. '

'

(c). The next case cited against us is Brown v. Lake

Superior Co., 134 U. S. 530. There the court, remarking
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that "He who asks equity must do equity", refused to

allow defendant "to ignore its long acciuiescence " and

overthrow protracted litigation after extensive and costly

proceedings carried out in reliance on its consent to and

acceptance of the jurisdiction. The rule applied there is

the law of that particular case—which has no parallel in

the case at bar ; for here there was no long acquiescence,

protracted litigation, nor costly proceedings on the

strength of consent to the jurisdiction.

(d). The next case cited against us is Insley v. United

States, 150 U. S. 512. There the opinion starts out by

saying that "The question in this case is whether the

proceedings by scire facias, taken by the United States to

enforce the forfeiture of McElroy's recognizance,

operated to divest his title to the lands in dispute. '

' The

defendant contended that a certain judgment of the Dis-

trict Court of Kansas, affecting defendant's title to the

property, rendered upon a writ of scire facias, was void

because the laws of Kansas do not authorize proceedings

by scire facias. The court, after saying "we do not find

it necessary to determine whether a scire facias was a

proper remedy or not," remarked that (p. 515) "even

an objection that an action should have been brought at

law instead of in equity, may be waived by failure to take

advantage of it at the proper time. '

' Nothing further is

to be found in that opinion which has even the remotest

Ijearing on the contention in support of which it is cited.

Were the judgment void, it must forever so remain

—

hence it would seem immaterial at what time the objection

came.
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(e). Perego v. Dodge, 163 U. S. 160, next cited by

counsel, sustains our contention, by the following refer-

ence, with approval

:

" It was held in Lewis v. Cocks, 23 Wall. 4GG, that if the

court, upon looking into the proofs, found none at all of the

matters wliicli would make a proper case for equity, it would
be the duty of the court to recognize the fact and giva it effect

though not raised by the pleadings nor suggested by counsel."

(f). The last case cited against us is Kilbourn v. Sun-

derland, 130 U. S. 505. In that case there had been pro-

tracted litigation and several suits consolidated into one

before the objection to the jurisdiction was taken. The
judgment of the court was based on the ground that the

legal remedy in the circumstances of the case would not be

as efficient as the equitable. In the opinion of the court

" The parties stood in a fiduciary relation to each other
'" " * as to five of these purchases fraud is charged; * *

* * the transactions were all parts of one general entei-prise

involving trust relations; (the claims) all sprang from a series

of operations that required accounting on both sides, and the

accounting was apparently comphcated and difficult. There

cannot be any real doubt that the remedy in equity, in cases

of account, is generally more complete and adequate than it is

or can be at law."

Here were all the favorite heads of equity jurisdiction

;

fiduciary relations, fraud, accounting and trusts. There

is none of these in the case at bar.

The case of Perego v. Dodge (163 U. S. 160), hereinbe-

fore referred to (par. e) as cited against us, was an appeal

from the Supreme Court of Utah, and the decision was.

largely based on its Code of Civil Procedure. But in that
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case it was not the defendant, but the plaintiff, who took

exception to the jurisdiction. Mr. Justice Fuller, said

:

" Plaintiff, having voluntarily invoked the equity jurisdiction

of the court, was not in a position to urge, on appeal, that his

complaint should have been dismissed because of adequacy of

remedy at law."

He then added

:

" Even a defendant Avho answers and submits to the jurisdic-

tion of the court, and enters into his defense at large, is pre-

cluded from raising such an objection on appeal for the first

time."

The last sentence above quoted is an obiter dictum, as

there was no case before the court where a defendant,

having failed to object to the jurisdiction by demurrer,

or answer, had first raised the question on appeal. In

the cases cited, however, the objection was first taken on

appeal. Further on in that opinion the Chief Justice

said:

" It was held in Lewis v. Cocks, 23 Wall. 406, that if the

court upon looking at the proofs, found none at all of the

matters which would make a proper case for equity, it would be

the duty of the court to recognize the fact and give it effect,

though not raised by the pleadings and suggested by counsel.

To the same effect is Oelrichs v. Spain, 15 Wall. 211."

So even when first suggested on appeal the court will

dismiss a bill where there are "found none at all of the

matters which would make a proper case in equity." If

the defendant corporation is indebted to the Government

for the value of the lands it has sold, then the plaintiff

has an efficient remedy by an action at law.
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In New York v. Memphis etc., 107 U. U. 214, the

court said:

" We have lately decided, after full consideration of the

authorities, that an assignee of a chose in action, on which a

complete and adequate remedy exists at law cannot, merely

because his interest is an equitable one, bring suit in equity for

the recovery of the demand. Hayward v. Anderson, 106 U. S.

072. He must bring an action at law in the name of the assignor

to his own use. This is true of all legal demands standing in the

name of a trustee and hold for the benefit of cost ids que trust.

" * * In view of the early enactment by Congress in the

sixteenth section of the Judiciary Act (Eev. Stat. 723), declar-

ing, ' that suits in equity shall not be sustained in either of the

courts of the United States in any case where plain, adequate

and complete remedy may be had at law,' the rule laid down

in Hayward v. Andrews (supra) is entitled to special considera-

tion from the courts of the United States. This enactment

certainly means something; and if only declaratory of what

was always the law, it must at least have been intended to

emphasize the rule, and to impress it upon the attention of the

courts."

The case at bar does not present a single element of

equitable jurisdiction.

The seventh amendment to the constitution declares

that "in suits at common law where the value in contro-

versy shall exceed twenty dollars, the right of trial by

jury shall be preserved." This right cannot be impaired

by blending a claim properly cognizable at law with a

demand for equitable relief.

In Scott V. Neely, 140 U. S. 107, Mr. Justice Field

said

:
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" 'I'lio conslitntioTi in its Sevoiitli Amendment declares that

* in suits at common law, Avliere tlie value in controversy shall

exceed twenty dollars, the right of trial by jury shall be pre-

served.' In the Federal courts this right cannot bo dispensed

with, except by the assent of the parties entitled to it, nor can

it be impaired by any blending with a claim, properly cogniz-

able at law, of a demand for equitable relief in aid of the legal

action, or during its pendency. Such aid in the Federal courts

must be sought in separate proceedings, to the end that the right

to a trial by jury in tlie legal action may be preserved intact.

In the case before us the debt due the complainant was in no

respect different from any other debt upon contract; it was the

subject of a legal action only, in which the defendants were

entitled, to a jury trial in the Federal courts. ''' * * This

conclusion finds support in the prohibition of the law of Congress

respecting suits in equity. The 16th section of the Judiciary

Act of 1781) enacted that such suits ' shall not be sustained in

either of the courts of the United States, in any case where

plain, adequate, and complete remedy may be had in law'; and

this prohibition is carried into the Revised Statutes, Sec. 723.

It is declaratory of the rule obtaining and controlling in equity

proceedings from the earliest period in England, and always in

this country. And so it has been often adjudged that when-

ever, respecting any right violated, a court of law is competent

to render a judgment affording a plain, adequate, and complete

remedy, the party aggrieved must seek his remedy in such court,

not only because the defendant has a constitutional right to a

trial by jury, but because of the prohibition of the Act of Con-

gress to pursue his remedy in such cases in a court of equity."

In Scott V. Neely the question of equitable jurisdiction

seems first to have been raised in the appellate court.

In Bussard v. Houston, 119 U. S. 352, Mr. Justice

Gray delivering the opinion of the court, said

:

1
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" Accordingly, a snit in equity to enforce a legal riglit can

be brouglit only when the court can give more complete and

effectual relief, in kind or in degree, on the equity side than

on the common-law side * * * In cases of fraud or mis-

take, as under any other head of chancery jurisdiction, a court

of the United States will not sustain a bill in equity to obtain

only a decree for the payment of money by way of damages,

when the like amount can be recovered at law in an action

sounding in tort, or for money had and received,"

To the same effect will be found Ambler v. Choteau,

107, U. S. 586; Carter v. Allen, 149 U. S, 451; Atlanta

V. Western R'y, 50 Fed. Rep. 790.

SECOND.

The second point made by the "Brief for United

States '

' is, that the lands in suit were excepted from the

Southern Pacific grant, because those lands were within

claimed limits of the Jurupa Ranclio (hence sub judice)

at date the Company's grant attached.

We do not question the rule of law, that lands covered

by a Mexican Grant claim of specific boundaries, sub

judice at date a railroad land-grant would otherwise

attach, except such land from the railroad grant ; but we

say that the lands in this suit ivere not tvithin claimed

limits of the Jurupa Rancho at any time.

As shown in our "Appellants' Brief", pages 3 to 14,

Bandini asked confirmation of his full claim, defined the

boundaries of his Jurupa Eanclio claim in his petition,

no person disputed or denied the boundaries thus defined,

each of the several decrees confirmed his claim to the

boundaries defined, and the patent follows those decrees

;
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making it apparent that Bandini got what he asked for,

and all he asked for, or at any time claimed.

No controversy, or dispute, as to claimed limits, or con-

firmed boundaries, was presented to the United States

Commissioners, or to the District Court. To the contrary,

the several decrees confirm, and the patent conveys, the

"Jurupa" as claimed and prayed for—and the lands

in suit are not within that patent. In other words, the

lands patented as the "Jurupa" are the identical lands

claimed, prayed for, and confirmed as the "Jurupa";

hence to say that the lands in suit are not embraced by the

patent, is to. say that they are not and never were within

claimed limits of the "Jurupa."

The contention that these lands were within claimed

limits of the "Jurupa", is based solely on the fact that

they are covered by a map made by Reynolds; but, as

shown in our "Appellants' Brief", pages 3 to 14, the

status of these lands in suit was at no time in anj^wise

affected by the making, or existence, of that map.

The Act of July 23rd 1866, cited by counsel on page 20

of his brief, is inconsequential here. As shown on pages

3 to 14 of our opening brief, no lawful survey of the

"Jurupa" could be lawfully made until the claim had

been "finally confirmed"; and, further, the survey was

required to follow the final decree of confirmation. Final

decree in the "Jurupa" case was not made until March

2nd 1875, pursuant to Mandate of the Supreme Court (Tr.

Vol. 2, p. 507)—long after the Reynolds survey; which

survey, the Commissioner of the General Land Office

found "discarded the plain requirements of the (District

Court) decree." (Tr. Vol. 1, p. 331).
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Counsel suggests that may be there was no appeal from

the District Court decree—but this requires no further

reply than the foregoing reference to the Supreme Court

Mandate.

THIRD.

The third point made by the ''Brief for United States",

involves three propositions; namely: That this suit is

maintainable as a suit (a) to quiet title to lands, (b) to

cancel patents for lands, and (c) for alternative relief in

money judgment.

(a). It cannot be maintained as an action to quiet title

because, as shown by the pleadings and proof, the defend-

ants hold the legal title; whereas plaintiff must hold the

legal title, to maintain a suit to quiet title (Dick v. Fora-

ker, 155 U. S. 413-415 and cases cited; Van Drachenfels

V. Doolittle, 77 Cal. 296; Harrigan v. Mowry, 84 Cal.

467).

(b. c). It cannot be maintained as a suit to cancel

patents, or as an action to recover a money judgment, for

the reasons run out in subdivisions II and III of our
'

' Appellants ' Brief. '

'

FOURTH.
The fourth point presented by the brief under reply

is that the Act of March 2nd 1896 conferred special equity

jurisdiction upon the Circuit Courts to confirm titles of

bona fide purchasers and render money judgments against

railroad companies for the value of lands.

To say that the Act of March 2nd 1896 conferred equity

jurisdiction on the Circuit Courts to render judgments

in money for the value of lands erroneously patented to
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and sold by railroad companies, is to say that those courts

did not theretofore have such jurisdiction; for if such

jurisdiction was at the time already possessed by those

courts, then it cannot be said that such jurisdiction was

conferred upon them by the Act of March 2nd 1896.

The only cases cited by counsel in support of this con-

tention which have any bearing on it, are the decision of

the Circuit Court in this case (117 Fed. Kep., 544), and

the decision in United States v. Oregon Railroad, 122 Fed.

Rep. 541. The decision in the last-mentioned case, on

demurrer to the bill for no equity shown, overrules the

demurrer in the following very doubtful language

:

"It is true that in the particular case the demand is for a

money decree, and this would be true in any case brought in

pursuance of the request of the Secretary of Interior upon a

claim made by a bona fide purchaser. The Act authorizes such

suit, and is the only authority for a proceeding to recover

the price of the lands erroneously patented."

The other decisions cited relate solely to the authority

of federal courts to recognize State statutes of right,

modifying or enlarging equity jurisdiction.

It will be observed that the Act of March 2nd 1896,

contains neither suggestion nor requirement that the

money judgment contemplated be obtained in a court of

equity.

The seventh amendment to the constitution declares

that ''in suits at common law where the value in contro-

versy shall exceed twenty dollars, the right of trial by

jury shall be preserved." This right cannot be impaired

by blending a claim properly cognizable at law with a

demand for equity relief.
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In Scott V. Neely, 140 U. S. 107, Mr. Justice Field

said

:

" Tlie constitution in its Seventh Amendment declares that

' in suits at common law, where the value in controversy shall

exceed twenty dollars, the right of trial by jury shall be pre-

served.' In the Federal courts this right cannot be dispensed

with, except by the assent of the parties entitled to it, nor can

it be impaired by any blending with a claim, properly cogniz-

able at law, of a demand for equitable relief in aid of the legal

action, or during its pendency. Such aid in the Federal courts

must be sought in separate proceedings, to the end that the

right to a trial by jury in the legal action may be preserved

intact. In the case before us the debt due the complainant was

in no respect different from any other debt upon contract; it

was the subject of a legal action only, in which the defendants

were entitled to a jury trial in the Federal Courts. * * *

This conclusion finds support in the prohibition of the law of

Congress respecting suits in equity. The 16th section of the

Judiciary Act of 1789 enacted that such suits ' shall not be

sustained in either of the courts of the United States, in any

case where plain, adequate, and complete remedy may be had

in law; and this prohibition is carried into the Kevised Statutes,

Sec. 723. It is declaratory of the rule obtaining and controlling

in equity proceedings from the earliest period in England, and

always in this country. And so it has been often adjudged that

whenever, respecting any right violated, a court of law is com-

petent to render a judgment affording a plain, adequate, and

complete remedy, the party aggrieved must seek his remedy in

such court, not only because the defendant has a constitutional

right to a trial by jury, but because of the prohibition of the Act

of Congress to pursue his remedy in such cases in a court of

equity."

In Bussard v. Honstan, 119 U. S. 352, Mr. Justice

Gray delivering the opinion of the court, said

:
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" Accordingly, a suit in equity to enforce a legal right can
be brought only when the coiirt can give more complete and
effectual relief, in kind or in degree, on the equity side than
on the common-law side. * * * In cases of fraud or mis-

take, as under any other head of chancery jurisdiction, a court

of the United States will not sustain a bill in equity to obtain

only a decree for the payment of money by way of damages,
when the like amount can be recovered at law in an action

sounding in tort, or for money had and received."

To the same effect will be found Ambler v. Ohoteau,

107, U. S. 586; Carter v. Allen, 149 U. S. 451; Atlanta

V. Western R'y, 50 Fed. Eep. 790.

FIFTH.

The fifth point made by the brief under reply is, that

"This bill is cognizable in equity as one brought to avoid

multiplicity of suits."

As the United States is demanding payment of a defi-

nite sum from the defendant Company only, for certain

lands alleged to have been erroneously patented to it,

shown by the proofs to have been sold to persons whose
title is confirmed by the Act of March 2nd 1896, it is hard
to see where the multiplicity would come in. The Govern-
ment could not split up its claim and bring a separate

action against that Company for the price of each tract

sold—and no demand is made against any other defend-

ant
;
but the whole demand would have to be stated in one

action at law. It is immaterial how many purchasers
there were. They could not be parties because, their bona
fides being admitted, they had no interest in the litigation.

They got all they bargained for.
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In Northern Pacific R. Co. v. Cannon, 46 Fed. 232,

the court said

:

" Where a bill fails to show any grounds of equitable rehef

the defect is one of jurisdiction, and this court cannot proceed

to detennine the merits of the controversy. Oelrichs v. Spain,

15 WalL 227; Litchfield v. Ballou, 114 U. S. 190."

It would be as absurd for the United 'States to bring

separate actions against the Southern Pacific for each

tract of land sold by it, as for a merchant to bring sepa-

rate actions for each item of a customer's bill.

Herman on Estop, and Res. Ad., Sees. 220, 221, and
222, says:

" A party cannot divide and recover in parts, in different

actions, a claim which in its legal nature is indivisible. * * *

That a party sliall not be allowed to split up an entire and

indivisible claim and recover upon it in fragments in different

actions, is itself palpably reasonable and is well enough settled.

A party should not be vexed with a multitude of suits for one

and the same cause of action. There can be no reason given why
he should be, but sufficient and numerous reasons why he should

not. * * * If a party divide a single and entire cause of

action once, to what hmit is there, but the caprice and will of

the party, to endless divisions? For what depends upon the mere

caprice or will of an adversary may be said to be without limit.

->.- i.- -^ rp^
^]]Q^y ^ single claim to be divided and recovered

in parcels would be instituting an unreasonable doctrine that

would necessarily lead to vexatious and endless litigation. To
effectually prevent this, the law Avisely holds that a party can-

not recover in parts a claim which is in its legal nature indi-

visible. * * " So a judgment, recovered against one of

two wrong doers, is an estoppel to an action by the plaintiff

against both. Thus, where a bed and quilts were taken at

the same time and by the same act, a recovery in trover for
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the <|in]ts was held to be a bar to a recovery in trover for the

bed. * " * Where goods are sold, sei-vices rendered, or

money received, under snch circumstances that the different

items while occurring at different times are but one transaction,

the cause of action will be entire, and a recovery for any part

Avill be conclusive against the right to sue for the balance.

* * * The doctrine is settled beyond controversy that a

judgment concludes the right of parties in respect to the cause

of action stated in the pleadings in which it is rendered, whether

the suit embraces the whole, or only part of the demand con-

stituting the cause of action. It results from this principle,

and the rule is fully established, that an entire claim, ensuing

eitlier upon a contract, or from a wrong, cannot be divided and

made the subject of several suits, and if several suits be brought

for different parts of the claim, the pendency of the first may be

pleaded in abatement of the others, and a judgment upon the

merits in either will be available as a bar in other suits."

If the United States has a lawful demand against the

Southern Pacific for lands erroneously patented to and

sold by it, such demand is entire and indivisible, and there

can be no multiplicity of suits growing out of it; nor have

the purchasers any concern in such demand.

It is absurd to say that this suit avoids multiplicity of

suits otherwise to be brought by hona fide purchaser de-

fendants against the United States. The Act of March

2nd 1896 prescribes the procedure for them—and it is not

to bring suit against the United States.

SIXTH.

The sixth point made by the brief under reply is, that

tliis suit is cognizable in equity as one to establish a trust

holding of the lands if not sold, and a trust holding of the

proceeds thereof if sold.
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This point is clearly an afterthought; for there is

neither allegation in the bill that a trust ever existed, nor

prayer for decree establishing a trust.

The complainant relies, for the recovery sought, on the

provisions of the Acts of Congress of March 3rd 1887,

February 12th 1896, and March 2nd 1896. These Acts

provide for two kinds of suits, onl}^; one to cancel pat-

ents, and the other to recover a money judgment against

patentee under a patent erroneously issued for lands

sold to bona fide purchasers. These Acts do not create a

lien upon moneys received from the sale of such lands;

nor do they in anywise establish a trust in such moneys.

The Act of March 3rd 1887, provides that

" The Secretary of the Interior, on behalf of the United

States, shall demand payment from the company which has

so disposed of sncli lands of an amount equal to the government

price of similar lands; and in case of neglect or refusal of such

company to malve payments as hereafter specified, within ninety

days after the demand shall have been made, the Attorney-

General shall cause suit or suits to be brought against such

company for the said amount."

The amendment to this Act of February 12th 1896,

provides that where boiici fide purchasers have paid the

company less than the government price of similar lands,

the amount demanded from the company shall be the

amount paid to it by such purchasers. This amendment,

construed together with the Act of which it is an amend-

ment, does not change the effect of the original Act, ex-

cept as to the amount to be demanded from the company

in such special case.
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The Act of March 2ncl 1806, provides that

"The Secretary of the Interior sliall request that suit be
brought in such case against the patentee, or the corporation,

company, person or association of persons, for whose benefit

the certification was made, for the vahie of said land, which
in no case shall be more than the minimum Government price

thereof."

Section 3 of the same Act provides that

" The Secretary of the Interior shall request that suit be
brought in such case against the patentee, or the corporation,

company, person, or association of persons for whoso benefit

the patent was issued or certification was made for the value

of the land as hereinbefore specified."

An authorization to bring suit for "an amount equal to

the government price of similar lands," or "for the value

of" the lands sold to bona fide purchasers, is neither

authority nor direction to sue for the identical moneys
received from the sale of the lands, nor for a decree estab-

lishing a trust in or a lien upon such moneys. If any
remedy at all is afforded to tlie Government against the

defendant by these provisions, it is for the recovery of a

simple money judgment, enforcible against any of its

assets subject to the lien of a judgment.

In the case of United States vs. Winona etc. R. Co.,

165 U. S. 480, 482, the Supreme Court, construing the

Act of March 3rd 1887, said:

" The plain intent of this section is to secure to him (the

bona fide purchaser) the lands, and to reinforce his defective

title by a direct patent from the United States, and to leave to

the government a simple claim for money against the rail-

road company * * * it may be doubtful tvhether for
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the mere jnirpose of recoi->ering movey an action at law

must not he the remedy pursued."

It is not alleged that the moneys realized from those

sales constitute a separate fund in the hands of the de-

fendant to which a lien could attach or in which a trust

could be declared ; nor does the bill show that defendant

at any time treated the moneys realized from the sale of

those lands differently from other moneys realized from

the sale of lands by it, or that sucli moneys were ever kept

separate from moneys received from the sale of other

lands.

Jones on Liens, Sec. 28, says

:

" Equitable liens have commonly been regarded as having

their origin in trusts. Perhaps they are better described as

analogous to trusts. Remedies at law are for the recovery of

money. Remedies in equity are specific. * * * It follows,

therefore, that in a large class of executory contracts, express

and implied, which the law regards as creating no property

rights nor interest analogous to property, but only a mere per-

sonal right and obligation, equity recogTiizes, in addition to

the personal obligation, a peculiar right over the thing concern-

ing which the contract deals, which it calls a ' lien ', and which,

though not property, is analogous to property, and by means of

which the plaintiff is enabled to follow the identical thing, and

to enforce the defendant's obligation by a remedy which operates

directly upon that thing."

Again, Sec. 34, Jones on Liens, says

:

" It is essential to an equitable lien that the property to be

charged should be capable of identification, so that the claimant

of the lien may say, with a reasonable degree of certainty, what

property it is that is sujbect to his hen. Though possession is

not necessary to the existence of an equitable lien, it is necessary
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that tlie property or funds upon which the lien is claimed
should be distinctly traced, so that the very thing wliich is

subject to the special charge may be proceeded against in an
equitable action, and sold under decree to satisfy the charge. A
fund is not thus traced when it has gone into the general bank
account of the recipient, or after it has been mixed, with funds
from other sources. Money which has been intermixed with
other money cannot be the subject of an equitable lien after

the moaiey itself, or a specific substitute for it, has become
incapable of identification." (Citing Payne vs. Wilson, 74
N. Y. 348; Grinnell vs. Suydam, 3 Sand. (N. Y.) 132; Drake
vs. Taylor, G Blatchf. 14).

The moneys received from the sale of these lands hav-

ing been mixed with moneys received from the sale of

other lands at the time of their receipt, and many years,

having passed since receipt of such moneys, it would be

unreasonable for a court of equity to declare a trust in or

attempt to create a lien upon, such moneys. The only

relief (if any) wliich could be reasonably granted plain-

tiff, is a money judgment.

Story's Equity Jurisprudence, Sec. 794, (ISth Ed.),

states the rule as follows

:

" It may be stated as a general proposition, that for breaches

of contract, and other wi-ongs and injuries cognizable at law.

Courts of Equity do not entertain jurisdiction to give redress by

way of compensation or damages when these constitute the sole

objects of the bill. For whenever the matter of the bill is

merely for damages, and there is a perfect remedy therefor at

law, it is far better that they should be ascertained by a jury

than by the conscience of an equity judge. And indeed the

just foundation of equitable jurisdiction fails in all such cases,

as thei'p is a plain, complete, and adequate remedy at law."
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And at Section 794a the same author says:

" So strictly has the rule been construed, that it has been

thought that, even in cases where no remedy would exist at

law—as for example in cases where a trustee by a breach of his

trust has injured the property—a Court of Equity would not

award damages therefor."

Pomeroy's Equity Jurisprudence, Sec. 178, also states

the rule to be that

:

" Whenever an action at law will furnish an adequate remedy,

equity does not assume jurisdiction because an accounting is

demanded or needed; nor because the case involves or arises

from fraud; nor because a contribution is sought from persons

jointly indebted; nor even to recover money held in trust, where

an action for money had and received will lie."

In the case of Crocker v. Rogers, 58 Me. 342, the

court said

:

" The case in principle is not unlike that of Russ v. Wilson,

22 Maine, 20 T. The object in that case, as in this, was to

recover a sum of money, which it was averred was in the hands

of the defendant, and which the plaintiff claimed, in equity

and good conscience, belonged to him, and for an account. The

plaintiff claimed that his remedy was in equity, because the

case was one of trust. But the court answered that it is not

every case of trust that is cognizable in equity; and trusts em-

brace a wide field, and that in most cases, a remedy may be

sought by a suit at law, and much more appropriately than in

equity; that proceedings at law are precise and direct to the

object in view, and are simple and expeditious; while the pro-

ceedings in equity are latitudinary, multifarious, dilatory, and

often vexatious; that various pretenses are often resorted to in

order to uphold jurisdiction in equity, but that such pretenses

should not be listened to mth too much facihty; that to yield
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too inconsiderately to sneli pretenses, wonld, in tlie end, pervert

justice, and render legal proceedings deservedly odiou;^/'

In the case of Piscataqua F. & M. Ins. Co., vs. Hill,

60 Me. 184, the court said:

" The whole suhstance of the hill is a complaint against

William Hill, defendant, for hreach of trust as treasurer. That

breach, as the bill shows, is a failure on his part, with or Avith-

out the assent of the directors, to account for the property and*

funds intrasted to him, and in his disposal of them to others, or

conversion of them to his own use. The wrong is fully accom-

plished, and the only relief now to bo obtained is compensation

as damages. For this there is a full and adequate remedy at

law." (See also Caleb v. Hearn, 72 Me. 232.)

In Gaines 7S. Miller, 111 U. S. 397, it was held:

" Whenever one person has in his hands money equitably

belonging to another, that other person may recover it by

assumpsit for money had and received (Citing a list of authori-

ties). The remedy at law is adequate and complete."

Clark on Contracts, page 764, under heading "Money
received for the use of another, '

' says

:

" Whenever one person has money to which, in equity and

good conscience, another is entitled, the law creates a promise

by the former to j)ay the latter, and the obligation may be

enforced by assumpsit."

See also, Lacombe vs. Forstall's Sons, 123 U. £. 570;

Mills vs. Knapp, 39 Fed. Rep. 592; Litchfield vs. Ballon,

114 U. S. 192.

As shown in our opening brief (subdivision III) if the

United States has a lawful demand against the Southern
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Pacific for the value of lands erroneously patented to

and sold by it, the remedy is assumpsit, at law.

SEVENTH.

The seventh point is, that a court of equity having taken

jurisdiction of a suit on ground pertaining to its jurisdic-

tion, it will retain jurisdiction "even to granting legal

remedies '

'.

As shown on pages 24 and 25 of our opening brief, this

court's jurisdiction on grounds of discovery ended with

the filing of defendants' answer; equity jurisdiction for

cancellation of patents, appearing on the face of the bill,

is shown by the proofs not to exist; hence the bill should

have been dismissed sua sporde for no equity, in view of

the proofs.

EIGHTH.

This point is, that in making the Southern Pacific land-

grant Congress expressly reserved the right and power
to alter, amend or repeal the Act making the grant;, and
that the Acts of March 3rd 1887, and March 2nd 1896,

were passed in pursuance of such right and power to

alter, amend and repeal.

We say of this reserved power of Congress to "alter,

amend or repeal", that (1) it relates to the construction

and operation of the railroad and not to the land-grant;

that (2) were it true this reserved power relates to the

land-grant, still the Act of 1887 and 1896 constitute no

exercise of such reserved power, because those Acts relate

only to lands not granted; and that (3) the provisions of

the Act of March 2nd 1896, cannot be enforced against
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this defendant Company—if for no other reason because

it was not a party to the enactment.

(1). The provision relied on for this reserved power

of Congress (14 Stats. 292, Sec. 20) reads as follows:

" Sec. 20. And be it fiu'ther enacted, That the better to

accomplish the object of this Act, namely, to promote the

public interest and welfare by the constniction of said railroad

and telegraph line and keeping the same in working order, and

to secure to the Government at all times^, but particularly in

time of war, the use and benefits of the same for postal, militai-y

and other purposes, Congress may, at any time, having due

regard for the rights of said Atlantic & Pacific Kailroad Com-

pany, add to, alter, amend or repeal this Act."

To say that recovery of $1.25 per acre from this defend-

ant Company foi; lands in suit, erroneously patented to

and sold by it long after the railroad was constructed and

accepted by the United States, and while the United

States was receiving satisfactory use of the railroad m

all ways contemplated, "will promote the public interest

and welfare by the construction of said railroad and tele-

graph line and keeping the same in working order", is too

absurd to discuss or consider.

(2) Were it in anywise time that Congress, in proper

exercise of reserved power to alter, amend or repeal the

land-grant, could by enactment make this defendant Com-

pany debtor unto the United States for lands granted by

the Act under consideration, still Congress could not in

the lawful exercise of that reserved power as such, de-

clare this defendant debtor unto the United States for

other and different lands than those contemplated by the

granting Act ; and here it is claimed, and held, that the

I
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lands in suit were not granted by, but were excepted from,

the granting Act.

Neither the Act of 1887 nor the Act of 1896 relate to

lands granted to this defendant Company, but, on the

contrary, each manifestly relates to lands not granted to

it. The Act of March 3rd 1887 (24 Stats. 556,) after re-

quiring the immediate adjustment of railroad land-grants

provides

:

" That if it shall appear, upon the completion of such adjust-

ment, or sooner, that lands have been, from any cause, hereto-

fore erroneously certified or patented by the United States to

or for the use or benefit of any Company claiming by, through

or under grant from the United States * * * it shall

thereupon be the duty of the Attorney-General to commence

and prosecute in the proper courts the necessaiy proceedings to

cancel all patents, certification or other evidence of title there-

tofore issued for such lands, and to restore the title thereof to

the United States." (Sec. 2).

Having canceled the patent, and restored the title to

the United States, Section 3 of the Act provides that per-

sons who purchased "in good faith * * shall be en-

titled to the land so purchased", and after canceling the

patent and recovering the land the Attorney-General is

directed to collect $1.25 per acre from the railroad com-

pany. It is respectfully submitted that cancellation

of erroneous patents and restoration of title to the United

States, would extinguish all obligation of the railroad

company arising out of its attempted sale of the land;

and having recovered the land. Congress would be power-

less to recover, or create, a demand against the railroad

company for the value of the land. In other words, the
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United States is not entitled to both the land and the value

of the land.

(3), The proof shows that most of the defendant

Company's land sales were made prior to March 3rd 1887,

that all those sales were made prior to March 2nd 1896,

and that all the patents were issued prior to March 2nd

1896. The Act of 1887 related to sales theretofore made,

and the Act of 1896 related to patents theretofore issued

and lands sales theretofore made. The Act of March 2nd

1896, is declaratoj-y and summary—and the operation of

such statutes must be in futuro.

Sedgwick on Stat, and Const. Law, 188, says:

" A statute that * * creates a new obligation, or imposes

a new duty, or attaches a new disability in respect to transactions

or considerations already past, is to be deemed retrospective."

Besides each of these Acts, alike, fixes the amount to

be paid by railroad companies at $1.25 per acre for lands

erroneously patented to and attempted to be sold by them

;

and this without regard to whether those companies re-

ceived a greater or lesser price than $1.25 per acre.

The provisions of this Act confirming titles was ex

parte and gratuitous ; nor was such confirmation on con-

dition that the railroad companies pay the United States

anything—the confirmation was absolute and uncon-

ditio^al. That Congress has the right, by legislative

enactment, to confirm the titles, is admitted; but Con-

gress is without constitutional power to adjudge or decree

that railroad companies shall, because of such confirma-

tion, be debtors of the United States. Whether the rail-

road companies are debtors of the United States, and if
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they are in what amount, are questions for the judiciary

to determine. If Congress had the power to impose a

debt of $1.25 per acre on railroad companies, it had equal

power to impose a debt of $1000 per acre. This Act is an

attempt, by retroactive legislation, to establish a debt and

adjudge the amount thereof; it attempts usurpation of

judicial authority; it is an arbitrary sentence to pay,

passed without any hearing. The right to be tried by the

"law of the land" is as old as Magna Charta.

In Cooley on Constitutional Limitation (III), page 124,

it is said:

" To compare the claims of parties with the law of the land

before established, is in its nature a judicial act. * .* To

pass new rules for the regulation of new controversies is in its

nature a legislative act; and if these mles interfere with the

past, or the present, and do not look wholly to the future they

violate the definition of law as ' a rule of civil conduct
'

; because

no rule of conduct can with consistency operate upon what

occurred before the rule itself was promulgated."

In the Appropriation Act of 1870, there was a proviso

that ''no pardon by the President should be admissible

as evidence in the Court of Claims." It was decided to

be repugnant to the Constitution, as an attempt by Con-

gress to exercise judicial power. In United States v.

Klein, 13 Wall. 147, Mr. Chief Justice Chase, in deliver-

ing the opinion of the court, said

:

" We must think that Congress inadvertently passed the

limit which separates the legislative from the judicial power.

It is of vital importance that these powers l)e kept distinct. The

Constitution provides that the judicial power of the United

States be vested in one Supreme Court and such inferior courts

as the CongTess shall from time to time ordain and establish."
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Discussing retrospective laws, (Cooley, p. 455) says:

" So he wlio was never bound, either legally or equitably,

cannot have a demand created against him by mere legislative

enactment."

In Medford v. Learned, 16 Mass. 215, a pauper had

been supported by a town. Afterward the pauper's

fortune improved, and the Legislature passed a law giv-

ing a town the right to recover from the pauper money

expended in his behalf. Parker, Chief Justice, delivering

the opinion, said:

" If it be true that this statute, instead of providing a remedy

for an existing contract, must be construed to create a debt, or

obligation, on a consideration which has passed, and which

was not of itself a legal foundation for a promise, it would seem

very clear that the statute was enacted improvidently, and that

it could not have the intended operation. * * For no legis-

lator could have entertained the opinion that a citizen, free of

debt by the laws of the land, could be made a debtor merely by

a legislative act declaring him one."

There was no contract existing on March 2nd 1896,

creating an obligation on the part of the defendant Com-

pany to pay the plaintitf any sum for the lands it had

sold. The Act of that date was an encroachment on the

judicial department.

In Union Pacific R. Co. v. U. S., 99 U. S., 760,

Mr. Justice Field said

:

" To declare that one of two contracting parties is entitled,

under the contract between them, to the payment of a greater

sum than is admitted to be payable, or to other or greater

security than that given, is not a legislative function. It is

judicial action; it is the exercise of judicial power—and all such



39

power with respect to any transaction arising nnder the laws of

the United States, is vested by the Constitution in the courts of

the country. In the case of The Coramonwealth v. Proprietors,

&c., a corporation of Massachusetts, the Supreme Court of the

State, speaking in reference to a contract between the parties,

uses this language. ' Each has equal rights and privileges under

it, and neither can interpret its terms authoritatively so as to

control and bind the rights of the other. The Commonwealth

has no more authority to construe the character than the cor-

poration. By becoming a party to a contract with its citizens

the Government diverts itself of its sovereignty in respect to

the terms and conditions of the contract and its construction

and interpretation, and stands in the same situation as a private

individual. If it were othenvise, the rights of parties contract-

ing with the Government would be held at the caprice of the

sovereign, and exposed to all the risks arising from the corrupt,

or ill-judged use of misgaiided power. The interpretation and

construction of contracts when drawn in question belong ex-

clusively to the judicial department of the Government. The

legislature has no more power to construe their own coutracts

with their citizens t1ian those which individuals make with each

other. They can do neither without exercising judicial powers,

which would be contrary to the elementary principles of our

Government, as set forth in the. Declaration of Eights, 2 Gray

350.

The distinction between a judicial and a legislative act is

well defined. The one determines what the law is, and what

the rights of parties are, with reference to transactions already

had; the other prescribes what the law shall be in future cases

arising under it. Wherever an act undertakes to determine a

question of right or obligation, or of property, as the founda-

tion upon which it proceeds, such act is to that extent a judicial

one, and not the proper exercise of legislative functions."
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See also, Pryor v. Downey, 50 Cal. 388; Ex parte

Shrader, 33 Cal., 280.

If the Legislature cannot construe a contract between

the Government and an individual, a fortiori it cannot

create, of its own will, such a contract.

In 1873 Congress authorized a suit against the Union

Pacific Railroad Company and others. Mr. Justice Hunt,

in delivering the opinion of the Court dismissing the bill

on demurrer, said (11 Blatchford 392):

" IV. The United States is the plaintiff in this suit, and

the question arises, Is there a right of action in the United

States for the causes thus specified, or can a right to recover for

such cause of action be given to the United States by an Act of

Congress? Congress may authorize its Attorney-General to

institute suits to recover damages due to the United States, or

to redress wrongs which are legally wrongs to the United States,

but its action can scarcely create such damages, or cause acts

to be wrongs to the United States which are, in their nature,

wrongs to another. The United States cannot convert to itself

the property of another, by its own declaration, in its own name,

against A to recover a debt he may owe to B. Moneys recovered

by the United States in such an action, like its other funds, will

go into its general treasury, and form a part of its resom-ces,

to be disposed of according to law. So, if any individual has

committed a breach of trust, or been guilty of fraud in dis-

charging his duties as Agent of the Union Pacific Railroad

Company, the cause of action to redress such wrong and to

recover damages therefor, and the damages themselves, when
recovered, belong to the corporation. The suit for such redress

must be in the name of the corporation, as plaintiff. As a

general rule, and under ordinary circumstances, no other party

can be such plaintiff, and an authority by Congress to the

Attorney-General to commence such action in the name of the

United States, is valueless. Congress cannot thus appropriate
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to itself what belongs to another. To' give effect to such an act

would be to deprive one of his property without due process of

law. I do not doubt the power of Congress over the remedy

to redress alleged wrongs—in other words, its power to regulate

the conduct of suits, or to prescribe the form of action. But it

cannot, under the form of regulating the remedy, impair con-

tracts, or dispose of rights of property. It cannot itself adjudge

that moneys are due to the United States, and by such judgment

give authority for their collection."

This decision was affirmed in 98 U. S. 606; where the

Supreme Court said:

" The first suggestion of the legal mind on this inquiry is,

that it will not be presumed, unless the language of the statute

imperatively requires it, that Congress, by a retrospective law,

intended to create any new rights in one party to the suit at the

expense, or by the invasion of the rights, of other parties; or.

where no right of action was founded on past transactions

existed, that Congress intended to create it."

The United States had no right of action against the

defendant for the price of these lands prior to March 2nd

1896 ; and if plaintiff now has a right of action in respect

to them, it was created by the Act of that date. In other

words, Congress, by its m.andate, directed the courts to

adjudge that the defendant was a debtor to the United

•States for the lands. By ratifying the sales of land Con-

gress could not make the United States the creditor of

the defendant corporation, or of its vendees.

The essentials of a contract to pay the sum demanded

are wanting; sufficient consideration and assent.

Sec. 1, Vol. 1, Parsons on Contracts, says:
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" A promise for wliieli there is no consideration cannot be

enforced at law. This has been a principle of the common law

from the earliest times. It is said to have been borrowed from

the Roman law. The phrase ^nudum pactum^—commonly used

to indicate a promise without consideration—certainly was taken

from that law."

The plaintiff's contention is that Congress, having

confirmed the sales of land erroneously patented, a right

of action accrued to plaintiff for the value of the land,

because it was a benefit to the defendant. The Act of

March 2nd 1896 was, it appears, a purely gratuitous Act.

The Railroad Company was simply passive. Even if

there had been an express promise to pay the price made

after the passage of the Act, no legal obligation would

have resulted from it. It would have been a nudum pac-

tum based on a past consideration, and could not have

been enforced. A past consideration is not regarded in

law as a valuable consideration ; it is simply a gratuity.

Sec. 16, Vol. II, Parsons on Contracts, says:

" It may be stated, as a general rule, that a past or executed

consideration is not sufficient to sustain a promise founded

upon it, unless there was a request for the consideration previous

to its being done or made. This request should be alleged, in

a declaration which sets forth an executed consideration, as

that on which the promise is founded that is sought to be

enforced. Without such previous request a subsequent promise

has no force." etc.

In the case at bar there was neither a promise nor a

request from, the defendant. Of course where there is

no sufficient consideration to support an express promise,

a promise will not be implied.
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In Eastwood v. Kenyon, 11 A. & E. (39 E. C. L.)

411, the subject was examined at length by Lord Denman,

Chief Justice, who said:

" Taking then the promise of the defendant, as stated on this

record, to have been an express promise, we find that the con-

sideration for it was past and executed long before, and yet

it is not said to have been at the request of the defendant, nor

even of his wife while sold (though if it had, the case of Mitchin-

son V. Hewson, 7 T. R. 348, shows that it would not have been

sufl&cient), and the declaration really discloses nothing but a

benefit voluntarily conferred by the plaintifl" and received by

the defendant, w^th an express promise by the defendant to

pay money."

In that case it was held that a pecuniary benefit, \'olun-

tarily conferred by the plaintiff and accepted by defend-

ant, is not such a consideration as will support an action

of assumpsit on a subsequent promise by the defendant

to reimburse the plaintiff. Of course the case would be

still stronger against the plaintiff where there is no

promise.

It is not alleged there was any agreement, either before

or after the Act of confirmation, by which the parties con-

tracted that the defendant Company was to indemnify

the plaintiff for confirming the titles of the purchasers to

the land. The constituent elements of a contract were

wanting here ; neither an agreement, nor a valuable con-

sideration.

Vol. 1, Chapt. 1, Addison on Contracts, says:

" There is no contract, unless the parties thereto assent; and

they must assent to the same thing in the same sense * * *

But a contract requires the assent of the parties to an agreement.
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and this agreement must bo obligatory, and as we have seen,

the obligation must, in general, be mutual. This is sometimes

briefly expressed by saying that there must be ' a request on
the one side, and an assent on the other.'

"

In Jackson v. Galloway, 35 E. 0. L. 34, Bosanquet, J.,

said:

" A request on one side, coupled with an assent on the other,

is Lord Doke's aggregatio mentium which constitutes an agree-

ment."

It is immaterial that some benefit may have accrued

to the defendant company from the act of confirmation.

The act could not per se create a contract without defend-

ant 's consent ; nor would the law imply a contract because

the defendant may have profited by it. A favor conferred

implies no legal obligation to return the favor. It is a

well established principle of jurisprudence that neither

an individual nor a Government can of his or its own will

impose a legal obligation on a party without that party's

consent. If so, men would be reluctant to accept benefits.

The acceptance of a benefit creates no debt. Liabilities

cannot be forced on people. The only exception to the

rule is the maritime doctrine of salvage where one volun-

teers to save a ship.

The case of Fajcke v. Scottish Imperial Ins. Co.,

Law Reports, Chancery Div., Vol. 34, p. 234, (1887,

50 Vic.) is an authority in point that A, by doing an act

for the benefit of B without a request, <!annot make him-

self B's creditor. In the case cited a party had paid a

premium on a life policy for the benefit of the insured that

saved it, yet it was held that as he was a volunteer he
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could not recover what he had paid. In that case Cotton,

L. J., said (p. 241) :

" Now let us see what the general law is. It is not disputed

that if a stranger pays a preniiuni on a policy that payment

gives him a lien on the policy. A man hy making a payment

in respect of property helonging to another, if he does so with-

out request, is not entitled to any lien or charge on that property

or such payment. If he does work upon a house without request

he gets no lien on the house or the work done. If the money

has been paid or the work done at the request of the person

entitled to the property, the person paying the money or doing

the work has a right of action against the owner for the money

paid or for the work done at his request. If here there had

been circumstances to lead to the conclusion that there was a

request by Falcke that this premium should be paid by Emanuel,

then there would be a claim against Falcke or his representative

for the money and I do not say that there might not be a lien

on the policy. But in my opinion there is no evidence upon

which we should be justified in coming to the conclusioai that

there was any request expressed or implied by Falcke to

Emanuel to pay this money. An express request is not sug-

gested. Was there an implied request? I think that in a case

of this sort, when money is paid in order to keep alive property

which belongs to another, a request to make that payment might

be implied from slight circumstances, but in my opinion there

is no circumstances here in evidence from wliicli such a request

can be implied."

And in the same case, at page 248, Bowen, L. J., said:

" I am of the same opinion. The general principle is, be-

yond all question, that work and labor done or money expended

by ooie man to preserve or benefit the property of another do

not according to English law create any lien upon the property

saved or benefited, nor, even if standing alone, create any
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obligation tO repay the expenditure. Liabilities are not to be

forced upon j)eople behind their backs any more than you can

confer a benefit upon a man against his will.

There is an exception to this proposition in the maritime law.

I mention it because the word ' salvage ' has been used from

time to time throughout the argument, and some analogy is

sought to be established between salvage and the right claimed

by the Respondents. With regard to salvage, general average,

and contribution, the maritime law differs from the common
law. That has been so from the time of the Roman law down-

wards. The maritime law, for the purposes of public policy

and for the advantage of trade, imposes in these cases a liability

upon the thing saved, a liability which is a special consequence

arising out of the character of mercantile enterprise, the nature

of sea perils, and the fact that the thing saved was saved under

great stress and exceptional circumstances. 'No similar doctrine

applies to things lost upon land, nor to anything except ships

or goods in peril at sea."

That a mere volunteer cannot, of his own will, make

himself a creditor, see Lampleigh v. Brathwait, 1 Smith's

Leading Cases, 167.

There are no circumstances in this case from which a

request, or promise, can be implied.

Black's Law Dictionary defines "Privity of Contract"

as:

" That connection or relationship which exists between two

or more contracting parties. It is essential to the maintenance

of an action on any contract that there should subsist a privity

between plaintiff and defendant in respect of the matters sued

on.

The Act of March 2nd 1896, was entirely ex parte, and

not based on agreement. The United States would have
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without any request, or promise, and then sue them for

the price of the land. (See Lampleigh v. Brathwait, 1

Smith's Leading Cases, 167).

Wharton on Contracts, Sec. 784, 809, says:

" We have already seen that privity, or reciprocal recognition,

is essential to establish a contractual relation. Since the suit

on a contract cannot be sustained unless there be a contractual

relation between the parties, it follows that no one can sue on a

contract to which he was not a party. It would in fact be

destructive to society if strangers could intervene and undertake

litigation in accordance with their own interests and tastes; and

such intrusion can only be prevented by the right apphcation

of the rule that contracts can only be sued on by parties. * * *

Not only is the assent to a contract of the party charged,

necessary to bind him, but this assent must be coincident with

the fonuation of the contract. As a rule, a party to be made

liable on a debt must assent to such liability. ' A cannot by

paying X's debts unasked ', says Sir W. Anson, ' make X his

debtor ', and he adopts as settled by high authority the rule that

a man cannot of his own will pay another's debt without his

consent, and thereby convert himself into a creditor."

In Addison on Contracts, Bk. 2, Ch. 8. p. 504, it is said:

" The action for money paid is founded on the notion that

the money was paid by the plaintiff for the defendant at his

request, and that the defendant in consideration thereof prom-

ised the plaintiff to pay him the amount so expended; for

the law raises no implied promise in respect of a voluntary,

unauthorized payment which the party was not called upon,

or required, to make on behalf of another."

The United States voluntarily confirmed the land titles,

and provided that the patents should not be canceled.
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If this was an incidental benefit to the defendant com-

pany, it incurred no obligation to pay for it.

In McGee v. City of San Jose, 68 Oal. 94, the court said:

" It is well settled principle of law that one person cannot

wthoiit authority pay the debt of another, and charge the

amonnt so paid against the party for whose benefit the payment

was made."

See, also, Canney v. S. P. R. R. Co., 63 Cal. 501; Doe v.

Oulverwell, 35 Oal. 291; U. S. v. Driscoll, 96 U. S. 421;

Merritt v. Scott, 50 Am. Dec. 368.

NINTH.

This point is sufficiently answered in subdivision II

of our opening brief.

TENTH.

This point is sufficiently answered on the first pages of

this brief, in what we there said replying to the chapter

of "Brief for United States" written under caption-

heading '
' Mistakes of Counsel for Appellants. '

'

ELEVENTH.
This contention is fully answered in our opening brief.

It is respectfully submitted that the bill should be

dismissed.

WM. SINGER, JR.,

Attorney for the Appellants.

WM. F. HERRIN,

Counsel for tlie Appellants.
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United States of America,^
I ss.

'

\

District of Alaska. J

Pleas and proceedings began and held in a criminal

cause, at a regular term, of the United States District

Court for Alaska, Division No. 1, 'beginning on the 7th

day of December, A. D. 190'3, and ending on the 2d day

of March, 1904. \

Present: The Honorable M. G. BiPiOWiN, Judge.

The Honorable J. M. SHOUP, Marshal.

The Honorable W. J. HILLS, Clerk.

On the 12th day of January, 1904, the Grand Jury re-

turned into open court the following indictment, to wit:

In the District Court of the United States of America, Dis-

trict of Alaska.

THE UNITED STATES ^

vs. y Section 466, Penal Code.

NICK GURVICH.

Indictment.

At the December term of the District Court of the

United States of America, within and for the District of

Alaska, Division No. 1, thereof, in the year of our Lord

one thousand nine hundred and three, begun and held

at Juneau, in s-aid District, beginning December TtJi,

1903.
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The Grand Jurors of the United States of America,

selected, impaneled, sworn and charged within and for

the District of Alaska, accuse Nick Gurvich by this in-

dictment of the crime of selling liquor to minors com-

mitted as follows!

:

The said Nick Gurvich at or near Douglas within the

said District of Alaska, Division No. 1 thereof, and with-

in the jurisdiction of this Court, on the 2d day of Jan-

uary, and at divers other times, in the year of our Lord

one thousand nine hundred and four did knowingly, will-

fully and unlawfully, after having obtained a license

to retail intoxicating liquors at Douglas within the Dis-

trict, of Alaska, Division No. 1, and within the jurisdic-

tion of this Court, and then holding barroom license No.

93D issued on the 12th day of August, 190-3, for the per-

iod of one year, sell, give and dispose of certain intox-

icating liquors to certain minors then and there being

named as follows: Bernie Noonan, Frank Insley, and

other minors to the Grand Jury unknown. And so the

Grand Jurors duly selected, impaneled, sworn and

charged as aforesaid, upon their oaths do say: That

Nick Gurvich did then and there commit the crime of

selling liquor to minors in the manner and form afore-

said, contrary to the form of the Statutes in such cases

made and provided and against tHe peace and dignity

of the United States of America.

JOHN J. BOYOE,

United States District Attorney.

[Endorsed] : "Original. No. 414B. United States of

America vs. Nick Gurvich. Indictment for Selling



The United States of America.

Liquors to Minors. A True Bill. A. S. Dautrick, Fore-

man of Grand Jury. Witnesses Examined Before the

Grand Jury. John Diggs, Geo. Itennedy, John Pen-

glase, Samuel Keist, Charles Johnson, W. W. Casey,

Frank V. Insley, Merv^e Huff, Berney Noonan, Joe Cog-

gins. John J. Boyce, U. S. District Attorney. Filed

Jan. 12, 1904 W. J. Hills, Clerk. By , Dep-

uty." ,'

On the 14th day of January, 1904, the following pro-

ceedings were had and entered of record, to wit:

UNITED STATES ^

vs.

NICK GURVICH.

^ No. 414-B.

Arraignment.

Now, on this day came the United States Attorney;

came also the defendant in person, and being represent-

ed by his attorneys, Malony & Cobb, and after the read-

ing of the indictment herein, a copy being served upon

defendant, defendant was asked by the Court if he is

indicted by his true name and replies that he is, and

upon application of counsel for defendant, defendant is

granted time in which to plead.

On the 16th day of January, 1904, the following pro-

ceedings were had and entered of record, to wit:
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UNITED STATES"^

vs. i. No. 414-B.

NIOK OURVIOH.
J

Plea.
I

Now, on this day came the United States Attorney;

came also, the defendant and his attorneys, Malony &

Gobb. And having been arraigned on a prior day of

this term, defendant is asked by the Court if he is guilty

or not guilty of the crime charged against him in th(»

indictment, namely, that of selling liquor to minors, to

which the defendant says he is not guilty and therefore

puts himself upon the country, and the United States

Attorney for and on behalf of the Government doth tho

same, and this cause is set down for trial, on January

'25th, 1904, to follow the trial of cause No. 413-B.

On January 28th, 1904, the following proceedings

were had and entered of record, to wit:

UNITED STATES 1

vs.

NICK GURVICH

No. 414-B.

I Trial.

Now, on this day came the United States Attorney;

came also the defendant in person, and being repre-

sented by his attorneys, Malony & Cobb, and announc-

ing ready for trial. Thereupon the following men were
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The United States of America. 5

selected as jurors to try the issue in this cause: N. C'a^-

person, C. J. Scuse, L. Van Len, John Miller, and E. Kof-

man.

After which the jury having been duly sworn, the fol-

lowing witnesses were called upon to testify in behalf

of the prosecution; W. J. Hills, J. M. McDonald, John

Penglase, F. Insley, M. Huff, George Kennedy, B.

Noonan, C. Johnsou, M. Kelly, Sam Keist, W. Casey and

Joe Coggins.

Whereupon plaintiff rests its cause, and counsel for

defendant present their motion for the court to direct

the jury to return a verdict of not guilty, and after ar-

gument had and the Court being fully advised in the

premises, denies said motion, to which order and ruling

of the Court counsel for defendant excepts.

On January 29th, 1904, the following further proceed-

ings were had and entered of record, to wit:

UMTED STATES'!

vs.

NICK aURVICH,

N«. 414-B.

Trial (Continued).

Now, on this day come the United States Attorney;

came also the defendant and his counsel and likewise

the jury heretofore impaneled and sworn, and each an-

swering to his name, the trial of the cause proceeded

with:
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Whereupon, the defendant and M. J. O'Oonner are

sworn and testified in behalf of the defendant, where-

upon defendant rests his cause; and after argument had

and the juryibeing instructed as to the law in the prem-

ises byi the Court, retire in charge of their sworn bailiff

for deliberation and thereafter return into Court with

their verdict, which is in words and figures as follows:

The United States of America,

District of Alaska. }
In the District Court of the United States for the District of

Alaska.

THE UMTED STATES OFi AMERICA;

vs. I'foferiiber Term.
1903.

NICK GURVICH.

Verdict.

We, the jury impaneled and sworn in th'e above-en-

titled cause, find the defendant guilty as charged in the

indictment.
'

N. CARPERSON,

Foreman.

Dated Juneau, Jany. 29, 1904.

Which verdict was ordered entered and filed; where-

upon the jury was discharged from further considera-

tion of this cause.

On February 23d, 1904, the following further proceed-

ings were had and' entered of record, to wit:
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The United States of America. 7

UNITED STATES
^

:
,

ra, I No. 414-B.

NICK GURVICH.

Order Denying Motion for New Trial, etc.

Now, on this day this cause came on to be heard upon

the motion of defendant for a new trial, and motion fo"

arrest of judgment, and after argument had, the Court

being fully ad\ised in the premises, denies both said mo-

tion's; to which order and ruling of the Court defendant

by counsel excepts.

On February 24th, 1904, the following further pro-

ceedings were had and entered of record, to wit:

UNITED STATES^

vs. I No. 414-B.

NIOK GURVICH.

Judgment.

And now on this day came the United States Attor-

ney; came also the defendant in person, and being rep-

resented by his attorneys, Malony & Cobb, and defend-

ant having on a former day of this term beeu by a jury

convicted of the crime of selling liquor to minors, and

having been given notice of time of sentence, and being

now asked by the Court if he has anything to say why

the judgment of the Court should not be pronounced

againist him, and giving no valid and suflficient excuse
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therefor; it is therefore the judgment and sentence of

the Court that barroom license No. 93-D issued on Au-

gust 12th, 1903, to conduct a barroom at Douglas, Al-

aska, for one year from' July 1st, 1903, by said Gurvich,

be and the same is hereby declared null and void, and

that the license fee for the unexpired term of said li-

cense be forfeited, and that you, Nick Gurvich, pay all

costs incurred in the prosecution of this cause, to which

order and judgment of the Court defendant 'by counsel

excepts, and upon application of counsel for defendant,

defendant is given thirty days in which to prepare and
file his bill of exception's herein.

On the 1st day of March, 1904, the defendant filed his

petition for a writ of error, which is as follows, to wit:

THE UNITED STATES,

vs.

NICK GURVICH, ^ ^^- ^^^'^'

Defendant.

Petition for Writ of Error.

Nick Gurvich, defendant in the above-entitTed cause,

feeling himself aggrieved by the verdict of the jury, and

the judgment entered on the 24th day of February,

1901, comes now by Malony & Cobb, his attorneys, and

presents herewith his assignments of error and peti-

tions the Court for an order allowing said defendant

to prosecute a writ of error to the Honorable the United

States Circuit Court of Appeals, for the Ninth Circuit,
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The United States of America. 9

under and according to the laws of the United States,

in that behalf made and provided, and also that order

be made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error, and

that upon the giving of such security all further pro-

ceedings in this court, be stayed and suspended until

the determination of said writ of error by the United

States Circuit Oourt of Appeals for the Ninth Circuit.

And your petitioner will ever pray, i

MALONY & COBB,

Attorneys for Defendant.

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1 at Ju-

neau. The United Stateis, Plaintiff, vs. Nick Gurvich,

Defendant. Petition for Writ of Error. Filed March

1, 1904. W. J. Hills, Clerk. By , Deputy.

Malony & Cobb, Attorneys for Deft.

At the same time, defendant filed his aissignment of

errtors which is as followis, to wit:

THE UNITED STATES,

vs.

NICK GURVICH,
No. 414-B.

Defendant.

Assignment of Errors.

Now comes the defendant and assigns the following

errors committed by the Court upon the trial of the
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above-entitledl cause, and upon which he will rely upon

the hearing of the case in the Appellate Court.

First.—The Court erred in compelling the defendant

to go to trial, over his objections before a jury com-

posed of only six jurors instead of twelve.

Second.—^Tlie Court erred in overruling the defend-

ant's motion in arrest of judgment.

Third.—The Court erred in refusing the prayer of the

defendant to instruct the jury as follows:

"Gentlemen of the Jury: Under the law a man is not

responsible criminally for the act of his employee, un-

less the act of the employee is done with the knowledge

and consent of the employer, or by the employer's di-

rections, either expressed, or implied. In the case you

are now trying, there is no proof that the defendant

himself sold any liquor to minors, but such sales, if any,

were made by the defendant's employees. Now, unless

you find and 'believe from the evidence beyond a rea-

sonable doubt that the sales, if any, made 'by the em-

ployees, were so made by the direction of the defend-

ant, either expressed or implied, or with his knowledge

and consent, then you will fijid the defendant not

guilty."

Fourth.—The Court erred in instructing the jury as

follows:

"This being accepted as the burden placed upon the

prosecution, it is necessary to determine the nature of

the knowledge that is required under the statute affect-

ing the sale or permission to sell, to the person de-

scribed. Permit, is defined by Webster in the follow-
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ing language: "to let through; to allow or suffer to be

done; to tolerate or put up with." One may permit by

giving expreiss authority to another to do a particular

act or he may allow or suffer the act to be done or tol-

erated and may knowingly do so when under obligation

of law to prevent the act and takes no adequate action

or means to prevent being done that which the law re-

quires him to prevent. In other words, if a man, when

required by law to refrain from doing a particular act,

furnishes the means to others with which to do that

act, which is forbidden by law, and having furnished

the means and placed it in the power of another to do

the act and adopts no adequate means to prevent its

being done, he may be said to knowingly permit the

act."
;

Fifth.—^The Court erred in instructing the jury as fol-

lows:

"It may be necessary for the Court to determine in

this case and to instruct the jury in this behalf, whether

the knowledge of the bar-keepers who were placed in

this saloon for the conduct of the business and the sale

of intoxicants was the knowledge of the defendant. The

Court charges you that when the bar-keepers of the de-

fendant were selling liquor to minors and others they

were selling it under the license that had been granted

to the defendant; all sales made in the Slavonian Saloon

after the license was granted were sales either law^ful

or otherwise, under said license, and if made in viola-

tion of its terms such act or sale or giving away intoxi-

cants was unlawful and the act of the bar-keeper, the
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agent, was the act of the principal and in my opinion

under the peculiar language of the statutes of Alaska,

the knowledge of the agents or bar-keepers was the

knowledge of the principal." '

And for the said errors, defendant prays that said

cause be reversed and a new trial granted.

MALONY & COlBB,

Attorneys for Defendant.

[Endorsed] : Original. No. 414-B. In the United

States District Court for Alaska, Division N'o. 1 at Ju-

neau. The United States, plaintiff, vs. Nick Gurvich,

Defendant. Assignment of Errors. Filed March 1st,

1904. W. J. Hills, Clerk. By , Deputy. Ma-

lony & Oobib, Attorneys for Deft.

Service of the above and foregoing assignment of er-

rors is admitted to have been duly made this 26th day

of February, 1904.

U. S. District Attorney for the Dist. of Alaska, Division

No. 1.

On the 1st day of March, 1904, the Court made the

following order, which was entered of record, to wit:

At a Stated Term, to wit, the December Term^ 1903, of

the United States District Court for the District

of Alaska, Division No, 1, Held' at the Courtroom

in the City of Juneau, Alaska, on the 1st Day of

March, 1904. Present, the Honorable M. C.

BROWN, District Judge.
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THE UNITED STATES,

vs.

NICK GURVICH,

Order Allowing Writ of Error.

Upon miotion of Malony & Cobb, attorneys for defend-

ant, and upon tiling a petition for a writ of error and

an assignment of en'ors, it is ordered tliat a writ of er-

ror be and hereby is allowed to have reviewed in the

United States Circuit Court of Appeals for the Ninth

Circuit, the judgment heretofore rendered herein; but

the Court declines to fix the amount of bond on such

writ or to approve any bond to operate as a supersedeas

to the judgment herein. And the defendant is allowed

twenty days to present his application for sjupersedeas

to the Honorable the Circuit Court of Appeals, and

shall serve notice of such application on the United

States District Attorney. '

M. C. BROWN,
Judge.

On the 1st day of March, 1904, a writ of error was

sued out, and served, which, wath the proof of service

thereon is as follows:
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THE UNITED STATES,

vs.

MOK GURVIOH,

Defendant.

No. 414-B.

Writ of Error (Copy).

The President of the United States to the Honorable,

the Judge of the District Court of the United States

for the District of Alaska, Division No. 1, Greeting-:

Because in the record and proceedings as also in the

rendition of a judgment of a plea which is in the said

District Court before you, or some of you, between Nick

Gurvich, plaintiff in error, and the United States, de-

fendant in error, a manifest error hath happened, to

the great damage of the said Nick Gurvich, plaintiff in

error, as by his complaint appears:

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for th.}

Ninth Circuit, together with this writ, so that you have

the sam^ at the city of San Francisco, State of Califor-

nia, on the 3ilst day of March, next, in the said Circuit

31ist day of aMrch, next, in the said Circuit Court of Ap-

Court of Appeals, to be then and there held, that the rec-

ord and proceedings aforesaid, being inspected, the said
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Circuit Court of Appeals may eause further to be done

therein to correct that error, what of right, and accord-

ing to the laws and customs of the United States should

be done. * ^

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 1st day of March in the year of our Lord one thou-

sand nine hundred and four.

[Seal]' ' W. J. HILLS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1.

Bj J. J. Clarke,

Deputy.

Allowed 'by: '

;

: I i i i i , i

M. C. BROWl!^,

District Judge.

Service of the above and foregoing writ of error and

receipt of a copy thereof is hereby admitted this 1st

day of March, 1904.

JOHN J. BOYCE,

United States District Attorney for Alaska, Division

No. 1. '

•

'

[Endorsed] : Original. In the United States District

Court for Alaska, Division No. 1, at Juneau. The Uni-

ted States, Plaintiff, vs. Nick Gurvich, Defendant. Writ

of Error. Filed March 1, 1904. W. J. Hills, Clerk. By

.^ Deputy. Malony & Cobb, Attorneys for Deft.
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On the same day, a citation was issued, returned and

filed, which, with acceptance of service thereon, is as

follows, to wit:

THE UNITED STATES,

vs.

NIOK GURVICH,

Defendant.

No. 414-B.

Citation in Error (Copy).

The United States of America—ss.

The President of the United States to the United States,

and to the Honorable John J. Boyce, United States

District Attorney for Alaska, Division No. 1, Greet-

inoj: 1

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, within thirty days

from the date of this writ, pursuant to a writ of error

filed in the clerk'sf office of the United States District

Court for Alaska, Division No. 1, wherein Nick Gurvich

is plaintiff in error and the United States are defend-

ants in error, to show cause, if any there be, why the

judgment in isaid writ of error mentioned, should not be

corrected and speedy justice should not be done to the

parties in that behalf.
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Witness the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United

States, this 1st day of March, A. D. 1904, and of the In-

dependence of the United States, the one hundred and

twenty-eighth.

M. C. BllOWN,

Judge of the United States District Court for Alaska,

Division No. 1.

[Seal] Attest: W. J. HILLS,

Clerk.

By J. J. Clarke,

Deputy.

Service by copy of the above and foregoing citation in

error is admitted to have been made this 1st day of

March, 1904.

JOHN J. BOYCE,

U. S. District Attorney for Alaska, Division No. 1.

[EIndorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant. Citation in Error. Filed March 1, 190L

W. J. Hills, Clerk. By —, Deputy. Malony &

Cobb, Attorneys for Deft.

On the 2d day of March, 1904, the defendant filed a

cost bond, which is in words and figures as follows, t;j

wit

:

'
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THE UNITED STATES,

vs.

NIOK GURiVIOH,
No. 414-B.

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, Nick Gur-

vich, as principal, and A. Kengyol and George Kyage,

as suretieis, are held and firmly bound unto the United

States of America, plaintiffs above named in the sum

of two hundred and fifty dollars, to be paid to the said

United States of America, their successors and assigns

to which payment well and truly to be made, we hereby

bind ourselves and each of us, jointly and severally, and

each of our heirs, executors and administrators, and as-

signs, firmly by these presents.

Sealed with our seals, and dated this 1st day of

March, A. D. 1904.

Whereas, the above-named Nick Gurvich has isued out

a writ of error to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment in

the above-entitled cause by the United States District

Court for the District of Alaska, rendered on the 24th

day of February, 1904. *

Now, therefore, the condition of the above obligation

is such that if the above-named Nick Gurvich shall pros-

ecute said writ of error to effect, and abide the decision

of the Aj)pellate Court, and pay all costs that may be

adjudged against him, if he shall fail to make good his
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plea, then this obligation shall he void; otherwise to re-

main in full force and virtue.

Nike GURVIOH.

A. KENOYOL.
GEORaE KYAjGE.

Approved this 2d day of March, 1904, to operate only

as a cost bond.

M. C. BROWN,
Judge.

[Endorsed]: Original. No. 414-B. In the United

States District Court for the District of Alaska, Divi-

sion No. 1, at Juneau. The United States, Plaintiff, vs.

Nick Gurvich, Defendant. Bond on Writ of Error.

Filed March 2d, 1904. W. J. Hills, Clerk. By
,

Deputy. Malony & Coibb, Attorneys for Deft.

On the 4th day of March, 1904, defendant filed his bill

of exceptions, which is as foUow^s, to wit:

THE UNITED STATES,
Plaintiff,

^®*
I No. 414-B.

NICK GURVICH,
j

Defendant. /

Bill of Exceptions.

Be it remembered that on the trial of the a/bove-en-

titled cause, the following proceedings were had, to wit:

First Exception.—Six jurors having been drawn from

the box, examined on their voir dire, found qualified,
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and accepted by both parties, the Court ordered said

six jurors to be sworn, as the jury to try the case; where-

upon the defendant oibjected to being placed upon trial

before a jury composed of only six jurors, on the ground

that the same was not a legal jury, and demanded a

jury of twelve; and the Court overruled said objections

and compelled defendant to go to trial before a jury

compoised of only six jurors; to which ruling of the Courl,

the defendant then and there excepted.

And thereupon, to maintain the issues on their part,

the plaintiffs introduced testimony tending to prove

that the defendant, Nick Gurvich, was the holder of

barroom license No. 93-D, issued on the 12th day of Au-

gust, 1903, and running for the period of one year from

July 1st, 1903. That under said license, he was the

proprietor of a isaloon on Douglas Island, Alaska, known

as the Slavonian saloon. That the defendant himself

never tended bar; he had two bar-keepers employed

who attended the bar. Defendant was city marshal of

Treadwell City, an adjoining town, and lived there. He

visited his saloon daily, counted the cash, ordered goods,

and exercised full control and direction over the busi-

ness, usually spending about an hour daily at the saloon.

In the months of July, August, September, O'ctober, No-

vember and December, 1903, sales of intoxicating liquors

were made by the bar-keepers to the minors, Bernie

Noonan, Frank Insley, and other minors. This occurred

on six or seven different occasions. The bar-keepers

knew that the said persons were minors at the time of

the sales.
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And the defendant, to maintain the issues on his part,

was s'worn as a witness and testified as follows:

Direct Examination.

(By Mr. OOBB.) '

Q. State your name. A. Nick Gurvich.

Q. Are you the defendant in this case?

A. Yes, I am.

Q. Where do you reside?

A. Treadwell City.

Q. Have you any occupation there, what is your busi-

ness down at Treadwell?

A. I am marshal there.

Q. City marshal? A. Yes.

Q. Just explain to the jury—you are proprietor of

the Slavonian Saloon? A. I am.

Q. Just explain what you do with reference to the

saloon, how you run it, do you tend bar there yourself?

A. No, sir; I never do.

Q. What supervision do you keep over it?

A. I just go over there to see that everything runs

right.

Q. You instruct your bar-keepers?

(Objected to as leading. Question withdrawn.)

Q. Just explain to the jury, Mr. Gurvich, how you

run the saloon, your supervision over it, etc.?

A. Well, I run the saloon like all the rest of the

boys and try keep everything all right and tell the bar-

keepers to sell things to right people, that is all.
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Q. State whether or not you knew tbat any liquors

were being sold to minors?
}

A. I say to bar-keepers not be selling that way at

all.
I

Q. You instructed them not to sell to minors or

other forbidden persons? A. Yes.

(Oounsel for the United States objects to counsel for

defendant explaining what the witness means.)

By the COURT.—The witness does not speak very

clearly. ^

(By Mr. COBB.)

Q. Do you remember the time Mr. McDonald, the

marshal of Douglas, came to you and stated that he had

been informed by the Commissioner that boys had been

getting liquor there? A. I am.

Q. You remember that? A. Y'es.

Q. What did you do with reference to stopping it?

A. When he tell me I says, "All right, I stop it," and

I go to bar-tender and I tell them, both of them.

Q. Has any further complaint ever been made to

you since then?

A. No, before the marshal came over.

iQ. None before that either? A. No.

Q. That is the only complaint made?

A. Tliat is all to me.

Q. After that you gave further directions to the bar-

tenders to stop it? A. That is what I do.
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Q. State whether or not yon ever did consent to the

sale of liquor there by the bar-keepers to minors?

A. No, I never.

Q. How* much are you about the saloon, are you

there constantly, just tell how much you are around?

A. What you mean?

Q. Explain to the jury how much you are about the

saloon; are you there all the time?

A. No, I am about a: hour every day.

Qu How long do you stay?

A. An hour and a half, sometimes.

Q. What for?

A. See how the register going and other things.

Q. Then what do you do?

A. Go to Treadwell' and work; I stay there and sleep

there; my family there.

Oroiss-examination.

(By Mr. BOYCE.)

Q. You say you live at Treadwell? A. Yes.

Q. How long have you lived there?'

A. Pretty near, or a little over, five months.

Q. That is since last August or September?

A. Since last August.

Q. Did you go there when you became marshal?

A. I am, yes.

Q. When was you made marshal there?

A. Since that day.

Q. What day was that?
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A. I don't know what day, isometime in July, I be-

lieve, I ain't sure, I believe the 24th of July.

Q. Where did you live before that?*

A. In Doug'las.

Q. How longt did you live in Douglas?

A. Pretty near Im^o years.

Q. How long have you been in the saloon business?

A. About a year and a half.

Q. About a year and a half?

A. About a year now, day after to-morrow a year.

Q. The first of February last year you began the sa-

loon business? A. I am.

Q. Did you then run the Slavonian saloon?

A. I am.

Q. Did you tend bar there at that time?

A. No, sir.

Q. Did you ever tend bar there? A. No, sir.

Q. You applied for this license, didn't you?

A. Yes. • I

Q. I show you Plaintiff's Exhibit No. 3—1 will show

you your application, is that your signature?

A. Yes, that is mine.

Q. You swore to that before Mr. Clarke?

A. Yes.

(Objected to as not proper cross-examination.)

By the COURT.—It goes directly to the explanation

made by the witness in his defense as to the measure

of responsibility for this matter and his supervision
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there. He just stated the amount of supervision he has

given it; whether that is such supervision as the law re-

quires the law will settle.

(After argument.)

(By Br. BOYCE.)
]

Q. Well, I will withdraw that question and proceed

with other questions directly connected with the cross-

examination.

By the OOUKT.—I am not sure but what you are en-

titled to that question as growing out of his declaration

as to proprietorship.

(By Mr. BOYCE.)

Q. I will ask you, Mr. Gurvich—you stated that you

was the proprietor of the Slavonian Saloon?

A. Yes.

Q. What do you mean by that?

A. What I mean by that? Well, I got everything

belongs to me there except the house.

Q. What? A. The building.

Q. All the fixtures in the saloon belong to you?

A. Yes.

Q. Are you the licensee, did you get the license from

the Government? A. I did, sir.

Q. Did you get it in your own name?

A. Yeis, I did, sir.

Q. Is anyone else interested in that license?

(Objected to as not proper cross-examination, irrele-

vant and immaterial.)
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By the COURT.—The question of proprietorship

raises the question as to whether anyone else is inter-

ested. I suppose, in fact, that that is the last thing the

government would want to show.

By Mr. BOYOE.—The defendant has stated that he

was the proprietor and made some declaration as to

being down there to look after the register and my pur-

pose is to show the attitude he bore toward this saloon

and his knowledge of the men he engaged there and the

manner in which they were engaged there, etc.

By the COURT.—^^Everything that he did, growing out

of his proprietorship and supervision is competent to

inquire into, but asking whether there were other pro-

prietors would be

—

By Mr. BOYCE.—He has stated he Was the sole pro-

prietor; I asked whether there was anyone else inter-

ested in the business.

By the COURT'.—You may ask that question.

(By Mr. BOYOE.)

Q. Were there any others interested in that business

beside yourself? A. No, sir.

Q. Do you know Pete Gilovich?

A. I do, sir. He is working for me there.

Q. Working for you? A. He is a Slavonian.

Q. He is not an American? A. Yes.

Q. Who is Archie Belich?

A. He is working for me, he is my cousin.

Q. What does he do? A. He tendfii bar.
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Q. Do Archie and Pete tend bar all the time, con-

ducting' the business? A. Yes.

Q. How long have they been in that business?

A. Who you mean, them two?

Q. Archie and Pete? A. Since I been there.

Q. Then they were there before this license was ta-

ken out? A. Before this last license, you mean?

Q. Yes. A. Yes.

Q. The license which was taken out the 1st of July?

A. Yes, he was there before I took this.

Q. How long have you known them?

A. I know Archie since he was born, and I know

Pete about ten years ago.

Q. Now, when the city m'arshal, McDonald, came to

you and made complaint about selling" liquor to boys,

what did you do in the matter?

A. I answered McDonald I go stop that and I go

to bar-tenders and tell about it

Q. What bar-tenders did you go to?

A. Both of them.

Q. What did you siay to Archie ?*

A. I say to Archie, you stop that if you done it, you

no sell any more.

Q. What did you say to Pete?

A. Same thing.

Q. What time did McDonald tell you this?

A. About six o'clock in the evening.

Q. How long ago? A. Pretty near two months.
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'

Q. Before that time had you ever heard anything

about boys getting whisky at the Slavonian saloon?

A. No, sir.

Q. Or beer at the Slavonian saloon?

A. Except one.

Q. One? A. Except one.

Q. Who was that one? A. Birnie.

Q. Birnie who? A. Birnie Noonan.

Q. How long ago had you heard about his getting

it there?

A. Pretty near since I was there he was getting It

for his father all the time; not all the time, every month.

Q. Every pay day?

A. I don't know about pay day, any time he came

there we sent to his father when he say so, when the old

man say so.

,Q. Did the old man speak to you about it?

A. Yes.

Q. How long before that? A. Long time.

Q. When McDonald came to you?'

A. He speak to me pretty near a year ago.

Q. Then Birnie had been getting liquor there for

about a year?

A. I don't know about a year, eleven months.

Q,. Did you speak to your bar-keepers about it?

A. I did, sir.

Q. You knew what provision was in this license,

didn't you—you have a license like this, haven't you?

A. Yes, I have.
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Q. Stating that no liquor should be sold to minors

under this license? A. Yes.

Q. You knew that when you got it?*

A. Yes.

Q. You knew that when you applied for the license

in July, did you call the attention of Archie and Pete

to it? A. To what? i

Q. Tell them that the license would not permit any

selling to minors? A. Yes, I did.

Q. When? A. As soon as we got the license.

Q. You told them that, did you? A. Yes.

Q. Now, what steps did you take after you heard

that the boys had been getting liquor there, to stop it?

A. Well, I tell them I never heard before McDonald

tell me and after McDonald tell me I speak to them and

tell them to stop it; that is all.

Q. Then, before that time, you say your habit of go-

ing to the saloon, when did you go there?

A. Any time I feel like it.

Q. So you had no fixed time to go? A. No.

Q. You went some time every day?

A. Well, yes; every day.

Q. In the day time, or night?

A. Sometime daytime and sometime night-time.

Q. You went there for the purpose of examining the

cash, didn't you? A.

A. Yes, and look after everythingj.

Q. To see what stock was out and what stock to or-

der? A. Yes.
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'

Q. You ordered the stock? A, Yes.

Q. And paid the bills? A. I do, sir.

Q. You went there simply to fi.nd out whether the

cash register checked up with the cash on hand and

what stock was ishort and what you had to buy?

A. Yes.

Q. And that is all the supervision you gave it, isn't

it? A. Well, that's all; yes. <

Q. Now, when Mr. McDonald told you that these

boys had been in the habit of buying liquor there, the

ionly thing you did was to speak to the bar-keepers

about it? A. That's! all.

Q. Did he tell you he had spoken to the bar-keepers

himself about it? A. I don't remember.

Q. Did he tell you he had warned Pete and also

warned Archie and given them notice?

A. He never said anything to me only says you stop

it

—

a complaint against you.

Q. He stopped it? A. Yes.

Q. And when you went to the bar-keepers and told

them to stop it that was the end of your supervision?

A. Yes. ;

Q,. You didn't do anything more than that?

A. No.
I

Ml!:';
Q. You understood that when you gol this license,

you had to be responsible for all that was done on the

premises, didn't you?

(Objected to as not proper crosB-examination.)
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By the COURT.—'You say he was responsible for al I

that was done on the premises; that would refer to par-

ties that had no connection with the premises whatever.

That is all the objection I see to it.

(By Mr. B0Y10E.)

Q. Did you understand that you Wasi responsible for

men that you kept there as bar-keepers in the sale of

liquor? A. Yes.
^

Q. You did understand that? A. Yes.

Q. Then when McDonald spoke to you and said that

these men had been selling to boys and minors you rec-

ognized that you were interested in the matter?

A. Yes.

Q. And all that you did was to go and tell them that

they must not do it? A. That's what I did.

Q. Do you know—you went there at all hours, you

say, day or night—at any time during the day or night

you dropped in—any time? A. Yes.

Q. The saloon was open all day and all night, wasn't

it? A. Yes, except Sunday, sometime.

Q. It was an all-night house? A. Yes.

Q. You didn't close up at night any time?

A. No.

Q. You know some of these boys that have given evi-

dence in this case, don't you? A. I do, yes.

Q. You have seen some of these boys on the premises,

have you not? A. On what?

Q. There at the Slavonian saloon?
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A. No, I didn't.

Q. Never saw one of them there? '

A. I saw only one; he bring some grocery for me

there; we cook in there, you see.

Q. Who was he, what was his name?

A. I don't know.

Q. You say when he brought groceries—did you ever

see him get a drink? A. No.

Q. You never gave him a drink? A. No.

Q. ©0 you ever serve behind the bar at all?

A. I go behind the bar.

Q. Do you ever serve drinks there at all?

A. No.

Q. Do you serve customers when they come up to

the bar?

A. Sometimes when I go in there I have a drink and

somebody else have a drink. That happens once or

twice; treat.

Q. Does anybody ever call for a beer when you are

behind the bar? A. No.

Q. You mean when you say "treat," anybody com-

ing in there you take a drink and treat? A. Yes.

Q. Do you ever treat over the bar?

A. Not much.

Q. You go outside? A. Yes.

Q. The only time you take a drink behind the bar

there is when somebody invites you?'

A. If I feel like it.

Q. But you don't act as a salesman or a bar-keeper?
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A. No, sir.

Q. And the entire business of selling the liquor was

conducted by Archie and Pete? A. Yes.

Q. All the sales were made by them and not by you .'

A. Well, how you mean by me?

Q. The sales, selling to customers in front of the bar

retailing liquor, waiting on customers? A. Yes.

Q. You had known them for a long time when you

put them in charge?

A. Yes, I know them a long time.

Q. Do you mean to say they are not interested with

you there and own no part of the proceeds of that prop-

erty? A. Who do you mean?

Q. Archie and Pete?

A. No, except I pay them wages.

Q. They have no interest in the business?

A. No.

Q. They are not your partners? A. No.

Q. They are your servants and act for you and you

pay them wages, so much a month? A. Yes.

Q. That is all? A. Yes.

Q. Your principal interest in the business was as you

testified in your direct examination to see how the regis-

ter goes—what do you mean by that?

A. I mean how much we cash in.

Q. How much profit was being made in the busi-

ness? A. Yes.

Q. You carried on the business as an investment?

A. Yes.
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Q. As city marshal at Treadiwell, did you look after

minors visiting! saloons there?

(Objected to as not cross-examination, immaterial and

irrelevant for thiis reason: It is simply shown on exam-

ination in chief of the witness, that the witness was

city marshal there for the purpose of showing what po-

sition he had. In the question that is directed to him

in cross-examination is whether he did or did not look

after the visits of minors at Treadwell to the saloons).

By the OOURiT.—^The objection is that it is irrelevant

and immaterial?

By Mr. OOBB.—And not proper cross-examination.

By the COURT.—It might be cross-examination, but

it has no relevancy as to what he did as marshal. I

should say it would be a waste of time to inquire into it.

(By Mr. BOYfCE.)

Q. As city marshal of Tteadwell, you were familiar

with the conditions over at Treadwell and also over at

Douglas?

A. Nlo, I got nothing at Douglas except the saloon.

Q. Where do you live? A. Treadwell.

Q. You have a sialoon in Douglas? A. I have.

Q. You go there every day? A. Yes.

Q. You go to your saloon every day? A. Yes.

Q. Do you go to Douglas and into your saloon and

then leave Douglas? A. Yes.

Q. You are never there except for that purpose?

A. Yes, I sometimes need something and buy it.
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Q. You buy there? A. Yes, what I need.

Q. Are you familiar with the conditions there?

A. Yes.

Q. Did you ever hear of the boys buying liquor or

getting drunk at the Slavonian saloon in Douglas?

(O'bjected to as having been gone into.)

By the OO'UBT.—It has not been gone into. The ob-

jection is overruled. Exception.

A. No, sir, I didn't.

Q. Never did? A. Never did.

Q, You have been there all this time carrying on th-?

business there and never heard of it?

A. Never heard of it.

Q. Did you do anything to superintend the manage-

ment of that business except what you have stated?

Do you understand the question?

A. Yes, I told you no. I do everything there, give

orders and tell the boys what to do and tell them how

to sweep out and everything.

Q. Tell them how to sweep out?

A. Yes, and everything.

iQ. You have told everything you did—^all the super-

intendency of the business that you have is that you are

there an hour a day?

A. Yes, and sometimes an hour and a half.

Q. Sometimes an hour and a half and sometimes

don't (Stay at all.

Q. Yes. You took what was coming to you—take

it home? A. No.
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Q. It don't make any difference where you take it,

but you take it from the building? A. Yes.

Q. And you make the change, etc., put in there what

they need? A. Yes.

Q. And that is all you do with reference to superin-

tending the 'business, isn't it? A. Ye-s.

Redirect Examination.

(By Mr. OOBB.)

Q. With regard to Birnie Noonan, you say he has

been the habit of coming there off and on to get liquoi'

for eleven months? A. Pretty near, yes.

Q. He never paid for it? State how you came to let

him have it?

A. His father came to me, tell me anything he ask

me forto put it in a sack or any other way to carry to

his home. '

\

Q. To carry to his father?

A. Yes, his father pay for that all the time.

Recross-examination.

(By Mr. BOYiOE.)

Q. You say his father paid for it all the time?

A. Yes.

Q. Do you know that all the liquor that was peddled

out to Bernie Noonan from the bar of the Slavonian

saloon was paid for by his father?

A. All he gets there. '

Q,. How do you know that?

A. The boys tell me. /
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Q. You don't know anything about it?

A. I do, I see it on a book and when he pay we

scratch it out.

Q. Do you see Birnie Noonan every time he comes

into the saloon and gets beer and whisky? A. No.

Q. You don't know of your own knowledge whether

he came in and bought beer on his own hook and paid

for it, do you? A. No, sir.

Q. The direction you gave to the bar-keepers there

was to give him such liquor as his father wanted?

A. Yes.

Q. He paid nothing over the bar? A. No.

Q. That wa» paid for by his father? A. Yes.

Q. Any other transactions you don't know anything

about? A. No. '
*

Q. Did you ever tell the bar-keepers not to deliver

liquor for himself to Birnie Noonan until you was no-

tifi,ed by the marshal? A. I didn't.

Q. And it was going on for nine months—two months

ago the marshal notified you—and eleven months ago

Birnie Noonan commenced to get liquor there?

A. Yes.

Q. Who is Mr. Thomas Noonan?

A. He is the foreman of the Treadwell mine.

It is agreed to be admitted by counsel for the Govern-

ment that Mr. Thomas Noonan would testify that he

told the defendant that if Birnie came there to get

liquor to let him have it and it was for him and to let

him have it.
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By Mr. BOYOE.—We will admit that.

By the COURT.—It may be taken asi testimony.

Second Exception.—And thereupon the defendant, be-

fore the argument began, prayed the Court in writing

to instruct the jury as follows:

"Gentlemen of the Jury: Under the law a man is not

responsjible criminally for the act of his employee, un-

less the act of the employee is done with the knowledge

and consent of the employer, or by the employer's direc-

tions, either expressed, or implied. In the case you are

now trying, there is no proof that the defendant him-

self sold any liquor to minors, but such sales, if any,

were made by the defendant's employees. Now, unless

you find and believe from the evidence beyond a reason-

able doubt that the sales, if any, made by the employees,

were so made by the direction of the defendant, either

expressed or implied, or with his knowledge and con-

sent, then you will find the defendant not guilty."

But the Court refused to so instruct the jury, to

which ruling of the Court the defendant then and there

excepted.

And thereupon the Court instructed the jury as fol-

lows:

INSTRUCTIONS OF THE COURT.

Gentlemen of the Jury, the indictment under which

the defendant is now being tried, charges in substance

that Nick Gurvich, at or near Douglas, within said Dis-

trict of Alaska, Division No. One, and within the juri^^

diction of this Court, on the second day of January, in

the year of our Lord, one thousand nine hundred
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and four, and on various' other days, did knowingly, will-

fully and unlawfully after having obtained a license to

retail liquors at Douglas within the District aforesaid,

and while holding bar-room license No. 98-D, issued on

the 12th day of August, 1908, for the period of one

year, sell, give and dispose of certain intoxicating

liquors to certain minors there, being named as follows:

Birnie Noonan, Frank Insley, and other minors to th^

gTand jury unknown. In other words, the indictment

charges that the defendant did knowingly, willfully and

unlawfully sell, give and dispose intoxicating liquors

to minors named Birnie Noonan, Frank Insley, and other

minors to the grand jury unknown.

The statute, or so much thereof as this indictment

seems to have been brought under is part of section

478, of the code, which reads as followis: ^'And no licen-

see in any place shall knowingly sell or permit to be

sold in his establishment any intoxicating liquor of any

kind to any persou under the age of 21 years."

The word "knowingly," used in the statute above re-

ferred to and in the indictment does not refer to selling

liquor, because the licensee having taken out his license

is authorized under the law to sell liquor to persous

generally, but not to persons under 21 years of age; the

word "knowingly," then refers to the persons to whom

the liquor was sold; namely, knowing the person to be

under 21 years of age.

In order to convict under this indictment it is neces-

sary to show that the liquor or intoxicants wias sold of

permitted to be sold with knowledge that the person
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to whom sold or given or permitted to be sold or given

rras under 21 years of age.

TTiird Exception.—And continuing his instructions,

the Court further charged the jury:

''This being accepted as the burden placed upon the

prosecution it is necessary to determine the nature jf

the knowledge that is required under the statute affect-

ing the isale or permission to sell, to the person de-

scribed. Permit, is defined by Webster in the following

language; 'to let through; to allow or suffer to be done;

to tolerate or put up with.' One may permit by giving

express authority to another to do a particular act or

he may allow or suffer the act to be done or tolerated

and may knowingly do so vv^hen under obligation of law

to prevent the act and takes no adequate action or

means to prevent being done that which the law re-

quires him to prevent. In other words, if a man when
required by law to refrain from doing a particular act,

furnisheisi the means to others with which to do that

act which is forbidden by law, and having furnished the

means and placed it in the power of another to do the

act and adopts no adequate means to prevent its being

done, he may be said to knowingly permit the act."

To which said instruction, the defendant then and

there excepted, on the grounds—First: Said instruction

placed upon the defendant an active duty, to guard

against the violation of the law by its employees, which

is not required iby law. Second: It made the defend-

ant criminally liable unless he absolutely prevented his
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employees from selling to minors, which is not the law.

Continuing his instructions, the Court further said:

"Ordinarily, in criminal law a man is not responsible

criminally for the acts of his employees, unless the act

of the employees was done with the knowledge and con-

sent of the employer or by the employer's direction,

either expressed or implied. In the case you are now

trying, there is no proof that the defendant, himself

f

in person, sold any liquor to minors, but such sales, if

any, were made by the defendant's employees. Now,

unless you find and believe from the evidence, beyond

a reasonable doubt th^t the sales, if any, made by em-

ployees were made or permitted to be made by the de-

fendant, either in express terms or implied, or with his

knowledge or consent, you will find the defendant not

guilty.

"The law under which the licensee carries on the busi-

ness of a bar-room or retail liquor dealer requires that

the licensee superintend in person the management of

the business licensed. To superintend in person the

business means that he shall give the same his personal

attention. No one is licensed under the laws of Alaska

to retail liquor except those who comply with the re-

quirements of the statute and the several statutory pro-

visions in making application therefor, and one of the

provisions of the statute is the one above quoted, that

the licensee will superintend in person the management

of the business licensed.

"Persons who have violated the provisions of the

statute under certain conditions are excluded from
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those who can obtain a license. The personal super-

vision apparentlj^ required by the statute is that the li-

censee shall give the business his personal management,

in such a way that he may know and be advised of the

manner in which it is being conducted; that he must

see to it by his personal presence and management that

the law which permits him to barter and sell is not

violated.

"The offense charged is in the nature of a misde-

meanor and under our law 'all persons concerned in the

commission of a crime, whether it be felony or misde-

meanor, and whether they directly commit the act con-

stituting' the crime or aid or abet in its commission, they

in person are principals and to be tried and punished

as such; in misdemeanors, there are no accessories, all

are principals.'

"It is not proved in this case that the defendant in

person did the act complained of. He says to you that

the father of the boy, Noonan, requested him to let the

boy have beer for him, charging it to him (the father),

and to put it in a sack or in some other way, and let

the boy bring it to him; and he tells you further that

he allowed his bar-keepers to deliver the liquor to the

boy for the father and that the father paid for it. This,

in my opinion was not giving of liquor or selling liquor

to the boy; but what does the defendant say in this con-

nection as to selling or permitting to be sold or given

or permitting to be given or sold, to the boy, liquor?

Did he say in this connection that the sale or giving of

liquor to this boy who was known to be a minor, that
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the sale thereof was forbidden by him in his directions

to his employees?

"I am not attempting to repeat to you the evidence of

the defendant, but to call your attention to the matter

testified to by him. You are to recall the exiact testi-

mony of the witness in this behalf for yourselves and

determine for yourselves what was his statement and

what the language used by him, and thereby determine

under the obligations of the law to give his business per-

sonal supervision, whether when the boy Noonan pur-

chased and paid for liquor himself, if you are satisfied

beyond a reasonable doubt that he did purchase and

pay for liquor for himself and for his own use, whether

the defendant knowingly permitted it to be done.

"The jury are instructed that in determining what

facts are proved in this case they should carefully con-

sider all of the evidence given before them, with all

the circumstances of the transaction in question as de-

tailed by the witnesses, and they may fi.nd any fact to

be proved which they think may be reasonably and

rightfully inferred from the evidence given in the case,

although there may be no direct testimony as to such

fact."

Fourth Excei^tion.—The Court then further instructed

the jury as follows:

"It may be necessary for the Court to determine in

this case and to instruct the jury in this behalf, whether

the knowledge of the bar-keepers who were placed in

this saloon for th^ conduct of the business and the sale

of intoxicants was the knowledge of the defendant.
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The Court charges you that when the bar-keepers of the

defendant were selling liquor to minors and others they

were selling it under the license that had been granted

to the defendiant; all sales made in the Slavonian saloon

after the license was granted were sales either lawful

or otherwise, under said license, and if made in viola-

tion of its terms such act or sale or giving away intox-

icants was unlawful and the act of the bar-keeper, the

agent was the act of the principal and in my opinion

under the peculiar language of the statutes of Alaska,

the knowledge of the agents or bar-keepers was the

knowledge of the principal."

To which said instruction, the defendant then and

chere excepted on the ground that under the indictment

m this case, it is not the law that the knowledge of the

agents or bar-keepers is the knowledge of the principal.

The Court then further instructed the jury as follows:

"Did the bar-keepers know these boys were under 21

years of age? They were required at their peril, under

the law, to know and were compelled to use their judg-

ment as to the age of individuals when they presented

themselves before them for the purpose of purchasing

intoxicants. The duty was upon them to determine the

fact from the circumstances as they appeared before

them and the failure to make inquiry in no sense ex-

cuses their laction.

All men are presumed to possess elements of com-

mon knowledge and common knowledge advises all hu-

manity as to whether boys are under the age of 21 years

when such fact comes within their personal observa-
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tion. When these boys presented themselves or any-

one of them for the purchase of intoxicants, if their ap-

pearance was such and the jury so find beyond a reason-

able doubt as to indicate to a person of ordinary ca^

pacity and knowledge that they were 15 or 16 or 17

years of age or under 21 years, then the law will infer

that the person selling had that knowledge which the

statute requires.

Before you can return a verdict of guilty in this case

you must find that the matters charged in the indict-

ment are proved to your satisfaction, beyond a reason-

able doubt. The defendant is entitled to the general

presumption of innocence and that goes with him

throughout the case until overcome by evidence which

satisfies you beyond a reasonable doubt of his guilt.

You will take this case under the construction of the

law as the Court has given it, find your verdict under

the evidence as testified to by the witnesses on the

stand.

In calling attention to any evidence in the case, it is

not the intention of the Court to repeat the testimony

or to have you accept it from the Court; the only object

of the Court in referring to the matter of testimony was

to refer to the substance thereof in such a way as to

direct your attention to the matter at issue under the

law.

You are the exclusive judges of the credibility of

witnesses and the weight to be given to their testimony."

And the above and foregoing were all the instructions

given to the jury.
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The jury having returned a verdict finding the de-

fendant guilty as charged on January 30th, 1904, the

defendant fi.led his motion in arrest of judgment, which

was as follows:

UNITED STATES OF AMERHOA, ^^

vs. f

No. 414-B.

NICK GURVIOH,

Defendant.

Motion in Arrest of Judgment.

Now comes the defendant and moves the Court to

arTest judgment herein upon the verdict of the jury.

—

1st: Because said verdict is void, because rendered by

an illegal jury, said jury being illegal, in that it was

composed of only six persons and not twelve as required

by law.

2d. Because no penalty is provided by section 478 of

the Oriminial Code under which this prosecution is

brought, except one of forfeiture, and such penalty is

illegal and forbidden by law.

MALONY & COBB,

Attorneys for Defendant.

And] on the same day, the defendant filed his motion

for a new trial which was as follows:
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I No. 414-B.

UNITED STATES OF AMBRTOA
vs.

NICK GURVIiCH,
Defendant.

Motion for New Trial.

Now comes the defendant, by his attorneys, and

moves the Court to set aside the verdict of the jury

herein, and grant him a new trial hereof for the follow-

ing reasons, to wit:

Because the Court erred in overruling defendant chal-

lenge to jurors who were shown on their voir dire to

have served on a regular panel of the jury within the

past year, as is more fully shown in the bill of exception.

II-

The Court erred in refusing the instruction to the

jury as prayed for by defendant.

III.

The Court erred in charging the jury as shown in the

last exception of defendant to said charge.

IV.

The Court erred in instructing the jury in effect that

is was the duty of the defendant to adopt adequate

means to prevent his employees from selling liquor to

minors, as pointed out in the second exception to said

charge.
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V.

The Court erred, in submitting to tlie jury the ques-

tion ais to whether defendant knowingly permitted the

sale of liquors to minors as pointed out in the excep-

tions to the charge.

VI.

The Court erred in instructing the jury that knowledge

of the agents of defendant was knowledge of the de-

fendant, as is pointed out in the third exception to the

charge.

VII.

The verdict of the jury is not supported by the evi-

dence in this; that the defendant was charged in the in-

dictment with knowingly selling, etc., and the evidence

concluisively showed that he did not sell and had nx)

knowledge of any sale made to minors by his employees.

MALONY & COBB,

Attorneys for Defendant.

Said motions came on to be heard together, and were

argued by counsel, and after due deliberation had were

by the Court overruled, to which ruling of the Court the

defendant then and there excepted.

Now, on this 29th day of February, 1904, and during

the Decem^ber, 1903, tei*m of court, because the above

matters do not appear of record, I, Melville C. Brown,

the Judge before whom said trial wa® held, do hereb,7

approve and allow the albove and foregoing bill of ex-
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ceptions, and order the same to be fi-led as, and madc>

a part of the record herein.

M. C. BROWN,

Judge.

O. K.—JOHN J. BOYOE,

U. S. Attorney.

Service of the above and foregoing bill of exceptions

is admitted to have been duly made, this 26th day of

February, 1904.

JOHN J. BOYCE,

U. S. District Attorney, for the District of Alaska, Di-

vision No. 1.

[Endorsed] : Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at

Juneau. The United States, Plaintiff, vs. Nick Ourvich,

Defendant. Bill of Exceptions. Filed Mar. 4, 1904.

W. J. Hills, Clerk. Malony & Cobb, Attorneys for Deft.

96

Clerk's Certificate to Transcript.

United States of America, ^

District of Alaska, I ss.

Division No. 1. ^

I, W. J. Hills, clerk of the United States District

Court, for the District of Alaska, Division No. 1, do

hereby certify that the above and foregoing and here-

unto annexed 50 pages of typewritten matter, num:bered

from 1 to 50, both inclusive, constitute a full, true and

correct transcript of the record on appeal in the therein
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entitled cause of the United' States vs. Nick Gurvich, No.

414-B, as the same appears on file and of record in mv
office; that the same is in command of the writ of error

issued herein; that this transcript was prepared by me

and the costs of s^aid preparation and this certificate,

amounting to |23 . 00, has been paid to me by attorneys

for aippellant.

In witness wherof I have hereunto set my hand and

affixed the seal of the Court, this 4th day of March, 1904.

[Seal] W. J. HILLS,

Clerk U. S. District Court for Division No. 1, Alaska.

By J. J. Clarke,

Deputy.

In the United S'tates District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STATES,

vs.

No. 414-B.
NIOK aUR-VICH,

Defendant.

Writ of Error (Original).

The President of the United States to the Honorable

the Judge of the District Court of the United States

for the District of Alaska, Division No. 1, Greeting:

Because in the record and proceedings as also in the

rendition of a judgment of a plea w'hich is in the said

District Court before you, or some of you, between Nick

Gurvich, plaintiff in error, and the United States, de-

fendant in error, a manifest error hath happened, to



The United States of America. "31^

the great damage of the said Nick Gurvich, plaintiff in

error, as by his complaint appears:

We being willing that error, if any hatli been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be' therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, to gether with this writ, so that you have

the same at the city of San Francisco, State of Cali-

fornia, on the 31st day of March, next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and record proceedings aforesaid, being inspect-

ed, the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United'

States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of theSupreme Court of the United States,

the 1st day of March, in the year of our Lord one thou-

sand nine hundred' and four. '

[Seal] W. J. HILLS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1.

By J. J. Clarke,

' Deputy,

Allowed by: M. C. BROWN,
District Judge.
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Service of the above and foregoing writ of error and

receipt of a copy thereof is hereby admitted this 1st

day of March, 1904.

JOHN J. BOYOE,

U. S. District Attorney for Alaska, Division No. 1.

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant. Writ of Error. Filed Mar. 1, 1904. W. J.

Hills, Oerk.

In the Urvited States District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STAO^ES,

vs.

) No. 414-B.
NICK GURVIOH,

Defendant.

Citation in Error (Original).

The United States of America—ss.

The President of the United States to the United

States, and to the Honorable JOHN J. BOYCE,

United States District Attorney for Alaska, Divi-

sion No. 1, Greeting:

You hereby cited and admonished to be and appear at

a United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at the city of San Francisco, in

th^ State of California, within thirty days from the

date of this writ, pursuant to a writ of error filed in
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the clerk's office of the United State's District Court for

Alaska, Division No. 1, wherein Nick Gurvich is plaintiff

in error and the United States are defendants in error,

to show cause, if any there be, why the judgment in

said writ of error mentioned, should not be corrected

and speedy justice should not be done to the parties in

that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 1st day of March, A. D. 1904, and of the Indepen-

dence of the United States, the one hundred and twenty-

eighth.

M. C. BROWN,

Judge of the United States District Court for Alaska,

Division No. 1.

[Seal] Attest: W. J. HILLS,

''' ""'''"- '1^ Clerk.

By J. J. Clarke,

' Deputy.

Service by copy of the albove and foregoing citation

in error is admitted to have been made this 1st day of

March, 1904.

JOHN J. BO^CE,

United States District Attorney for Alaska, Division

No. 1. '

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant, atation in Etrror. Filed Mlar. 1, 1904.

W. J. Hills, Clerk.
(
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[Endorsed]: No. 1046. United States Circuit Court

of Appealsi for the Ninth Circuit. Nick Gurvfch, Plain-

tiff in Error, vs. The United States of America, Defend-

ant in Error. Transcript of Record. Upon Writ of

Error to the United States District Court for the Dis-

trict of Alaska, Division No. 1.

Filed March 11, 1904.

F. D. MONOKTON,

Clerk.

In the Umted States Circuit Court of Appeals for the Ninth

Circuit.

NICK GURVICH,

Plaintiff in Error,

vs.

THE UNITED STATES,

Defendant in Error.

Petition for the Allowance of a Supersedeas and Order

Granting Same.

To the Honorable the Judge of said Court:

The petition of Nick Gurvich, plaintiff in error in the

above eause, respectfully shows: That on the 24th day
of February, 1904, in the United States District Court
for Alaska, in a criminal cause wherein the United

States was plaintiff and this petitioner was defendant,

your petitioner was adjudged guilty and sentenced.

That afterwards on March 1st, 1904, this defendant filed

and presented to the judge of said District Court, his

petition for a writ of error and the allowance of a su-
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persedeas, a true copy of which is hereto attached and

made a part hereof. That said petition was heard on

said day, and the said Court allowed said writ of error,

but expressly refused to fix the amount of security for

a supersedeas or to allow any supersedeas to the judg-

ment and sentence aforesaid, or in any manner to sus-

pend the execution of such sentence and judgment pend-

ing the decision of said writ of error by this Honorable

Court. That a true copy of said order is hereto at-

tached and made a part hereof.

Your petitioner further showis that a complete tran-

script of the record from the said District Court, is on

file in this Honorable Court, showing service of the

citation, and all proper steps for the removal of said

cause into this Honorable Court, and reference is here

made to Said transcript for all the particulars therein

contained.

Your petitioner tenders herewith a bond in the sum

of |1,500, conditioned as required by law and the prac*

tice of this Court, which sum is amply sufficient to se-

cure the defendant in error, in the event of the aflflrm-

ance of said judgment by this Court.

Wherefore your petitioner prays that this Honorable

Court will be pleased to grant him a writ of supersedeas

or order, isuspending and staying said judgment pend-

ing the hearing of the writ of error hearing; and your

petitioner will ever pray.

LORENZO S. B. SAWYEIR and

,
MALONY & COBB,

Attorneys for Plaintiff in Error.
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On filing' the foregoing petition and the bond therein

mentioned it is ordered that said petition be and the

same hereby is granted, and all proceedings upon the

judgment of the lower court stayed pending the writ

of error in the United States Circuit Court of Appeals.

W'M. B. CILBElRT,

WM. W. MOKROW,
Circuit Judges.

THE UNITED STATES,

vs.

\ No. 414-B.
NICK GUBVIOH,

Defendant.

Petition for Writ of Error.

Nick Gurvich, defendant in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury,

and the judgment entered on the 24th day of February,

1904, comes now by Malony & Cobb, fiis attorneys, and
presents herewith his assignments of error and peti-

tions the Court for an order allowing said defendant to

prosecute a writ of error to the Honorable the United
States Circuit Court of Appeals, for the Ninth Circuit,

under and according to the laws of the United States,

in that behalf made and provided, and also that order

be made fixing the amount of security which the de-

fendant shall give and furnish upon said writ of error,

and that upon the giving of such security all further

proceedings in* this Court, be stayed and suspended un-
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til the determination of said writ of error by the Unite'J

States Oircuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

MALONY & COBB,

Attorneys for Defendant.

At a stated term, to wit, the December term, 1903, of

the United States District Court for the District of

Alaska, Division No. 1, held at the courtroom in

the City of Juneau, Alaska, on the 1st day of March,

1904. Present, the Honorable M. C. BEOWN, Dis-

trict Judsre.

THE UNITED STATES,

vs.

NICK GURVICH.

Order Allowing Writ of Error.

Upon motion of Malony & Cobb, attorneys for defend-

ant, and upon filing a petition for a writ of error and

an assignment of errors, it is ordered that a Tvrit of

error be, and hereby is, allowed to have reviewed in

the United States Orcuit Court of Appeals for the

Ninth Circuit the judgment heretofore rendered herein;

but the Court declines to fix the amount of bond on such

writ, or to approve any bond to operate as a superse-

deas to the judgment herein. And the defendant is

allowed twenty days to present his application for su-

persedeas to the Honorable the Circuit Court of Appeals

for the Ninth Circuit, and shall serve notice of such ap-
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plication on the United States District Attorney for

Alaska.
;

M. C. BROWN,
Judge.

Service of a copy of the within application is admitted
this 4th day of March, 1904.

JOHN J. BOYCE,
U. S. Diistrict Attorney for Alaska, Division No. 1.

[Endorsed]
:
No. 1046. In the U. S. Circuit Court of

Appeals for the Ninth Circuit. Nick Gurvich, Plaintiff

in Error, vs. The United States, Defendant in Error.

Petition for the Allowance of a Supersedeas. Filed

Mar. 17, WM. F. D. Monckton, Clerk.

In the United States District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STATES,

vs.

, No 414-B
NICK GURVICH.

1Defendant.

Supersedeas Bond.

Know all men by these presents, that we, Nick Gur-

vich, as principal and George Keyruge and G. M. Jang-

lar, as sureties, are held and firmly bound unto the

United States of America, in the full sum of fi.fteen

hundred Dollars, to be paid to the said United States

of America, to which payment, well and truly to be
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made, we bind ourselves, our heirs, executors, and ad-

ministrators, jointly and severally by these presents.

Sealed with our seals, and dated this 2d day of March,

A. D. 1904. \

Whereas, lately at the December, 1908, term of the

District Court of the United States for the District of

Alaska, Division No. 1, in suit depending in said Couri:

between the United States of America, plaintiff, and

Nick Gurvich, defendant, a judgment and sentence was

rendered against the said Nick Gurvich, and the said

Nick Gurvich has obtained a writ of error from the

United States Circuit Court of Appeals for the Ninth

Circuit, to reverse the judgment and sentence in the

suit aforesaid, and a citation directed to the said UniteS

States of America, citing and admonishing the United

States of America to be and appear in the United State*

Circuit Court of Appeals, for the Ninth Circuit, at the

city of San Francisco, State of California, on the 31sr.

day of March, 1904, which citation has been duly served.

Now, the condition of the above obligation is such

that if the said Nick Gurvich shall appear in the Uniteu

States Circuit Court of Appeals for the Ninth Circuii;

on the said 31st day of March, 1904, to be held at the

city of San Francisco, State of California, and from

day to day and term to term, and from time to time,

until finally discharged therefrom, and shall abide by

and obey all orders made by the said United States

Circuit Court of Appeals for the Ninth Orcuit in said

cause, and shall surrender himself in execution of the

judgment and sentence appealed from as said Court
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may direct, if the judgment and sentence of the staid

District Court ag-ainst him shall be affirmed by the

United States Circuit Court of A'ppeals for the Ninth
Circuit, shall be affirmed, then the above obligation

shall be null and void, else to remain in full force, vir-

tue and effect.

NICK GURVICH.

GEORGE KEYRUGE.
G. M. JANGLAR.

United States of America, \

District of Alaska. ( *

'

George Keyruge and G. M. Jianglar, sureties who have

subscribed the albove and foregoing bond, being first

duly sworn, each for himself, and not one for the other,

depose and says: I am a resident and householder of

the District of Alaska, and am not an attorney or coun-

sellor at law, marshal, deputy marshal, commissioner,

clerk of any court, or other officer of any court, and am
worth the sum of fifteen hundred dollars, over and

above all my debts and liabilities and exclusive of prop-

erty exempt from execution.

G. M. JANGLAR.
GEORGE KEYRUGE.

Subscribed and sworn to before me this 2d day of

March, A. D. 1904.
,

[Notarial Seal] J. H. COBB,

Notary Public in and for Alaska.

[Endorsed]: Supersedeas Bond. Filed Mar. 17, 19<M.

F. <D. Monckton, Olei^k.
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In the United States District Court for the District of Alaska,

Division No. One.

UNITED STi^TES^

vs. >

NIOK GURVIOH,^

Opinion on Application of Defendant for Writ of Error and

Supersedeas Bond.

This prosecution was brought under section 478 of

Carter's Code, which provides that no licensee in any

place shall knowingly sell or permit to be sold in his

establishment any intoxicating liquor of any kind to

any person under the age of 21 years, under the penalty

upon due conviction thereof of forfeiting such license,

and no person so forfeiting his license shall again be

granted a license for the term of two years.

It will be observed that the only penalty attached to

the offense here charged; namely, selling liquor to per-

sons under 21 years of age, is the forfeiture of the li-

cense theretofore granted. Suppose the Court has not

erred in the trial of this ease and the defendant is per-

mitted to give a supersedeas bond and the proceedings

of this court on review by the court of errors should be

affirmed; still the licensee would continue the business

he is now engaged in and the term over which the li-

cense runs would expire before this case can be pre-

sented to the A*ppellate Court and the question of error
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determined by that court. Thus the section of the stat-

ute under such conditions would become nugatory and
the defendant escape the penalty attached to his act

simply by giving this bond land by taking his case to the
Court of Appeals. Is it possible thiat the Congress of

the United States intended that their act punishing this

offense, if it can be called a punishment, should be made
nugatory and avoided by the act of the person who shall

violate the terms of his license? I cannot so construe
the statute.

Under the law providing for licenses, section 465 pro-

vides that the party desiring a license shall file a peti-

tion and shall set forth the various matters stated in th<i

fii'st, second, third, fourth, fifth and sixth subdivisions
of said section. Section 466 provides that under a li-

cense issued in accordance with this act no intoxicatino-

liquors shall be sold, given or in any way disposed of
to any minor or intoxicated person or to an habitual
drunkard. The duty of issuing licenses devolves upon
the court or Judge. (See Sections 464-5-7.)

Under our statute the Judge of this court deemed it

necessary to print across the face of the licenses the

conditions under which they were issued and the prohi-

bitions of the statute were endorsed or printed acros;^

the face of the license in red ink so that everyone ob-

taining the same might see and understand; and among
the conditions it was stated tbait no intoxicating liquors

should be sold or given or in anywise disposed of to
any minor, Indian or intoxicated person or to an habit-

ual drunkard, and that no female or minor or person
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convicted of crime sliould furnish or distribute any in-

toxicating liquors to any person or persons.

Section 473 provides that any person having obtained

a license under this act vrho shall violate any of its pro-

visions shall upon conviction of any violation, be fined,"

etc., etc.
;

It will be oibserved that subdivision 5 of section 465

provides that the party applying- for a license shall

state that he intends to carry on such business for him-

self and not as an agent of any other person, and if so

licensed he will carry on such business for himself 'and

not as agent for any other person.

The issuing of licenses or persons to whom issued

and the conditions under which issued are matters to

be determined by the Judge or the court, as well as de-

priving a party to whom a license has been issued of

the same for the violation of its terms. Under the pe-

culiar law we are required to enforce, I am of the

opinion that the procedure under section 478 and the

trial thereby provided for, is a proceeding to inform

the court or Judge as to whether the person who has

received a license is violating the terms or permitting

to 'be violated the terms thereof so that he may set

aside and have forfeited the license before issued; tha:

it from such procedure the Court is of the opinion that

the person to whom license has been issued is an im-

proper one to conduct the liquor business that it is a

matter wholly for the Court to set his license aside and

that no appeal or error lies from the Court's decision,

but I will allow the writ of error in tEis case in order
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that the higher court may pass upon the matter, but

I decline to accept the supersedeas bond.

Dated, Juneau, March 1st, 1904.

;
M.C.BROWN,

Judge.

[Endorsed]: No. 41:4-B. United States vs. Nick Gur-

vich. Opinion on Ajpplication of DefeiKlant for Writ
of Error and Supersedeas bond. Filed Mar. 14, 1904,

as of March 1, 1004. W. J. Hills, Clerk.

United States of America^

First Division,

i,

District of Alaska.
t

i

The above is a true copy of opinion on application of

defendant for v^^rit of error and supersedeas bond made

by the above court on the 1st day of March, 1904.

Witness my hand and the seal of said Court this 14th

day of March, 1904.
f

[Seal] W. J. HJILLS,

Clerk.

By J. J. aarke,

Deputy.

[Endorsed]: No. 1046. United States Circuit Court

of Appeals for the Ninth Circuit. Nick Gurvich vs. The

United State® of America. Opinion on Application of

Defendant for Writ of Error and Supersedeas Bond.

Filed March 21, 1904. F. D. Monekton, aerk.

(S,&->-^^n^i^.^t<.^.^ 4>^^4i^A^/ay
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NO. 1045

IN THE

United States

Circuit Court of IppeaU
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APPEAL FROM UNITED STATES CIRCUIT COURT.

SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

Southern Pacific Railroad Com-

pany, et al.,

Appellants and Defendants.

VS.

The United States.

Reply Brief for United States.

I.

It is not intended in this reply brief to re-argue the

questions or re-state the matter contained in the "Brief

for United States" in this case.

We desire to correct some misapprehensions on the

part of counsel for appellants, and to aid the court in

determining the controversies between the parties.

The opinion @f the court below, is at Record 123. The
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decree of that court is at Record 1 14. The opinion of the

Circuit Court referred to in the opinon in the present

case in the Brown and Bray cases, is reported in 68,

Federal, t,^t„ and the opinion of the court 1)elow referred

to in the opinion in the present case, is at 117 Federal,

544-

The opinion of this court in the Brown and Bray cases,

is reported at 75 Federal, 85.

II.

The bill of complaint in the present case [Record 13]

prays ( i ) for a cancellation of the patents to the lands

described in the bill, (2) that the title of the United

States to said lands be quieted, (3) that in case it shall

appear that said lands or any of them have been sold by

said company to bona fide purchasers, that a recovery

may be had for the government value of such lands, and

(4) for general equitable relief.

No objection was made in the court below by answer,

plea or demurrer, to the court entertaining jurisdiction

in equity, and it was for that reason that the court

adopting its decision and opinion in 117 Federal, 544,

held that the defendants (appellants here) had waived

any right to object to the court entertaining jurisdiction

in equity.

It was not until answer to the merits, replication and

final completion of testimony and final argument upon

the merits, that the defendant suggested that the court

had no jurisdiction in equity.
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III.

The suggestion in "Appellants' Reply Brief" [p. 4]

that the grant to the Southern Pacific is a grant ''to the

amount" of ten odd sections per mile, might he misun-

derstood and lead to the thought that counsel was claim-

ing that the 2:rant to the Southern Pacific was a grant of

quantity and not a grant of specific lauds within certain

place limits, with a right under certain conditions, to

select indemnity for losses.

It has often been decided that the grant to the South-

ern Pacific as well as that to the Northern Pacific, which

is in similar terms, is a grant of specific lands and also

a grant in prescnti. The only lands so conveyed by the

present grant and within the limits designated, were the

public lands not reserved, sold or otherwise disposed,

and free from pre-emption, or other claims or rights at

the time of definite location.

United States v. Southern Pacific Railroad, 146 U.

S. 570.

IV.

We respectfully submit to the court that the stipula-

tions at pages 132, 133 and 488 of the record, to the

efifect that there still remains a vast quantity of lands

within the Southern Pacific indemnity limits, which it

has never selected and which are still open to such selec-

tion, cannot be contorted into a stipulation that there is

any deficiency in the Southern Pacific grant.

As counsel for appellants admits, the Southern Pacific

grant has not been finally adjusted and it cannot be as-
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ccrtainccl until such final adjustment, whether there will

be any (Icficienc}^

Oregon Railroad v. United States, 189 U. S. 103,

115-

If the Southern Pacific Railroad gets patents to all

the lands it is entitled to, and described in the grant,

there can be no deficiency, whatever the quantity may be.

All calculations made in the Interior Department of

what the Southern Pacific might get, under its grants,

was a calculation in gross, and embraced a theoretical

quantity, not taking into calculation grants to other rail-

roads within the Southern Pacific limits for which the

Southern Pacific was not entitled to make indemnity

selections.

It has been decided by this court by the Supreme Court

of the United States and by the Circuit Court below, that

one railroad company cannot select as indemnity nor

make indemnity selections as for lands lost to it, which

were granted to another railroad company, for another

and distinct object of internal improvement, and that the

forfeiture of the grant to such other railroad, could not

inure to the benefit of the junior grantee.

Southern Pacific v. United States, 168 U. S. i, 47;
Clark V. Herrington, 186 U. S. 206, 208;

Southern Pacific v. United States, 189 U. S. 147,

452;

Chicago Railroad v. United States, 159 U. S. 372,
at page 375

;

Sioux City Railroad v. United States, 159 U. S.

349, 366;

United States v. Southern Pacific Railroad, 117, F.

544-
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This court said in United States v. Southern Pacific,

98 Federal 27, at page 40

:

"The law does not contemplate an indemnity for

a loss which has never been sustained, and we think

the Supreme Court has so determined, and the con-

troversy has been closed." (Citing authorities.)

Within the limits of the Southern Pacific grants are

several million acres of lands granted to other railroads,

which were excepted from the Southern Pacific grant,

restored to the public domain for the sole use and benefit

of the United States, and for which the Southern Pacific

could not select indemnity, as that right was given to

the railroads to whom those grants were made.

V.

As to the other points discussed in appellants' Reply

Brief, it is submitted that they are fully met by the "Brief

for United States" in this case.

The bill as filed, sought a decree quieting title, can-

cellation of patents, determination of rights of bona Me
purchasers, and recovery for value of lands in the

hands of bona Me purchasers, and the decree

granted the relief sought and did quiet the

title of the United States and vacated any

patents which had been issued as to certain lands, and

by reason of the Southern Pacific having placed a por-

tion of the lands beyond the reach of the court, by con-

veying them to third parties who held them as innocent

purchasers, the court below granted a recovery for the

government value of such lands.



No adequate reason has been suggested why such a

suit may not be maintained in equity, nor why, when

the court has taken jurisdiction of the cause upon several

distinct and clearly established equitable grounds, that

it may not go on and do complete justice between the

parties, to avoid a multiplicity of actions, and upon the

authorities cited in the opening brief for the govern-

ment, we submit that the court may and should do so.

Respectfully submitted,

Joseph H. Call,

Special United States Attorney.
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IN THE

UNITED STATES GIRCUiT COURT OF APPEALS,

FOa THE NINTH CIUCUIT,

NICK GURVICH,
Plaintiff in Error,

A ^o. 1046.

UNITED STATES,

Defendant in Error.

Brief for Plaintiff in Error.

STATEMENT OF THE CASE.

Plaintiff in error, defendant in the court below, was

indicted and tried for the crime of selling liquor to

minors, contrary to the provisions of the statute in such

case made and provided. According to the testimony

(Record, 21-37), defendant, as we shall hereafter call

him, w^as the holder of barroom license No. 98-D, issued

on the 12th day of Augus-t, 1903, and running for the

period of one year, from July 1, 1908. (Record, 20, 24.)

Under said license he was the proprietor of a saloon

on Douglas Island, Alaska, known as the Slavonian

sialoon. Defendant himself never tended bar (Record,

24, 32, 33); he employed two bar-keepers, who tended



the bar. He was city marshal of Treadwell City, an

adjoining town, and resided there. He visited his sa-

loon daily, counted the cash, ordered goods and exer-

cised full control and direction over the business,

usually spending about an hour daily at the saloon. In

the monthis of July, August, September, October, No-

vember and December, 1908, sales of intoxicating liquors

were made by the bar-keepers to the minors, Bernie

Noonan, Frank Insley, and other minors. This occurred

on six or seven different occasions. The bar-keepers

knew that said persons were minors at the time of the

sales. Plaintiff in error instructed his bar-keepers not

to sell liquor to minors. (Record, 22, 27, 2i9, 81.) He
never even heard of boys buying liquor or getting drunk

at his saloon (Record, 35), until one Mr. McDonald,

the marshal of Douglas, came to him and stated that he

had been informed by the commissioner that boys had

been getting liquor there. (Record', 22, 28.) And
Bernie Noonan got beer "every month" for his father

(Record, 28, 37), Mr. Thomas Noonan, the foreman of

the Treadwell mine, who paid for it. So it appears that

defendant did not himself sell any liquor to the minors;

but he was nevertheless convicted and sentenced.

(Record, 6, 7, 46.)

The jury that convicted him was composed' of six

(only five names are mentioned in the minutes of trial)

instead of twelve men. (Record, 5.)

These are all the facts which we deem necessary to

justify, and even compel, a reversal of the judgment

herein.
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SPECIFICATION OF EREOiRiS.

We follow the assignment of errors. (Record, 9.)

1. The Court erred in compelling the defendant to go

to trial, over his objections-, before a jury composed of

only six instead of twelve jurors.

2. The Court erred in overruling the defendant's mo-

tion in arrest of judgment.

3. The Court erred in refusing the prayer of the de-

fendant to instruct the jury as followsi:

"Gentlemen of Jury: Under the law a man is not re-

sponsible criminally for the act of his employee, unless

the act of the employee is done with the knowledge and

consent of the employer, or by the employer's directions,

either expressed or implied. In the case you are now

trying, there is no proof that the defendant himself sold

any liquor to minors, but such sales, if any, were made

by the defendant's employees. Now, unless you find and

believe from the evidence beyond a reasonable doubt

that the sales, if any, made by the employees, were so

made by the direction of the defendant, either expressed

or implied, or with his knowledge and consent, then

you will find the defendant not guilty."

4. The Court erred in instructing the jury as followsi:

"This being accepted as the burden placed upon the

prosecution, it is necessary to determine the nature of

the knowledge that is required under the statute af-

fecting the sale or permission to sell to the person de-

scribed. Termit' is defined by Webster in the following

language: 'to let through; to allow or suffer to be done;

to tolerate or put up with.' One may permit by giving



express authority to another to do a particular act or
he may allow or suffer the act to be done or tolerated,

and may knowingly do so when under obligation of law
to prevent the act and takes no adequate action or

means to prevent being done that which the law re-

quires him to prevent. In other words, if a man, when
required by law to refrain from doing a particular act,

furnishes the means to others with which to do that act,

which is forbidden by law, and having furnished the

means and placed it in the power of another to do the

act and adopts no adequate means to prevent its being

done, he may be said to knowingly permit the act."

5. The Court erred in instructing the jury as follows:

"It miay be nec-esisary for the Ciourt to determine in

this ease and tio instiru<?t the jury in this behalf, whether

the knowledge of the bar-keepersi who were placed in

this saloon for the conduct of the business and tfhe sale

of intoxicants was the knowledge of the defendant.

The Court charges you that when the bar-keepers of

the defendant were selling liquor to' minors and oithers,

they were selling it under the license that had been

granted to the defendant; all sales made in the Slavo-

nian salooin after the license was granted were sales,

either law^ful or otherwise, under siaid license, and if

made in violation of its terms such aict or sale or giving

away intoxicants was unlawful amd the act of the bar-

keeper, the agent, was the act of the principal, and, in

my opinion, under the peculiar language of the statutes'

of Alaska, the knowledge of the agents or bar-keepers

was the knowledge of the pi-incipal."
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Anid foir the said errors, defendanit prays that said

cause be reversed and a new trial granted.

ARGUMENT.
1. The Court erred in coimpellimg the defendfant to

go to trial, over his objections, before la jury conipoised

of only six instead of twelve jurors. Hisi djemtand for a

constitutional jury of twelve men w^ais denied, toi which

ruling of the Court defendant them and there excepted.

(Record, 20). The Alaska Code, Title II, § 171, among

other things, provides as follows: "T'he jury sihall con-

sist of twelve persionisi unlesis the parties consent to' a

lesis number. Sucb conse'nt shall be entiered in the

journal; provided, th:at hereafter in traials for misde-

meanors six persons shall constitute a legal jury." We
contend that the quoted piortion of the said section is

void because it deprives a person of the right of trial

by a jury of twelve competent, impartial men as guar-

anteed to every citizen by the provisions! of the consti-

tution. (Con., art. Ill, § 2, cl. 3; and Alnendments, art.

7.) We contend, further, that Congress has no power

under the constitution to pass: an act authorizing a trial

in a criminal case by a jury of lessi than twelve men.

Thie terms "jury" and "trial by jury" are, and always

have been, well knowin in the language of the law. As

used in thje constitntion they mean twelve competent

men, disinterested and impartial, not of kin, nor per-

sonal dependents of either of the parties, etc. (Black's

Law Dictiomary.) And a "trial by jury" is a trial by

such a body so constituted. Of the numerous citations

of autborities for our contention, wdtb which we might
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weary the Court, we ciontent ounselves with only one,

which we think abundant,—Thompson vs. State of

Utah, 170 U. S. 343.

Such a pirovision canmiot be sustained on the theory

that it is a police regulation; for as such it would be

equally obnoxious to law and justice. The only theory

upon which isuch legislation with regaa'd to intferior and

limited! tribunals has been sustained, is that: upom an

appeal from isuch tribunalsi, the defendant wonld be

entitled to a trial by a consititutional jury. But such

reasoning is not applicable to the District OouTt of

Alaska. That the citiziens of Alaska, then, are guar^

anteed the constitutional right of a trial by jury can-

not be questioned. The Alaiska Code, Title III, § 367,

provides that "^o much of the common law ais is ap-

plicable and not inconsi,stent with the comstitution of

the United States or with any (lawful) law paissed or

to be parsed by the Congress is adopted and declared

to be the Law within the district of Alaska." And arti-

cle 3 of the Treaty of Cession between the United

States and Rnssia provides that "the inhabitantsi of

the ceded territory shall be admitted to the enjoyment

of all thte rights, advantages and immunities of citizens

of the United States, and ishall be maintained and pro-

tected in the free enjoyment of their liberty, property

and religion."

2. The second error assigned is the overruling de-

fendant's motion in arrest of judgment. (Record, 48.)

Althongh we think the Court erred in overruling said

motion, it wais, perhaps, a matter of discretion, and
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considjering the Court's views, we cannot claim that its

ruling' anLOuntied to an abuse of d'iisicretion.

3. The third error aisisigned is the refusing the

prayer of the defendant to instruct thie jury as follows:

"Gientlemen of the Jury : Under the law a majn is not

responsible criminally for the act of hi® employee, un-

less the act of the employee is done with the knowl-

edge and consent of the employer, or by the employer's

directions, either expressed or implied. In the ease

you are now trying, there is no proof that the defend-

ant him^self sold any liquor to minors, but such sales,

if any, were made by the defendant's employees. Now,

unless you find and believe from the evidence beyond

a reaisonable doubt that tit sales, if any, maide by the

employees, were so made by the direction of the defend-

ant, either expressed or implied, or with his knowledge

and eoinsent, then you will find the defendant not

guilty." (Record, 38.) We still maintain that this in-

struction asked for m good law and that the Court

ought to have given it just as it was without garbling

it. The Oourt itself in the instructionis which it did

give admits the facts which made this requested in-

struction pertinent and proper. "In the case you are

now trying there is no proiof that the defendant himself

in per'son sold any liquor to minors, but such sales, if

a.'ny, were made by the defendant's employees." (Rec-

ord, 41.) Does not our law abhor and everybody's sense

of justice revolt at the bare idea of punishing a man

for a crime that he did not commit?



And in regaiid to the chafrge of selling liqujor to the

boy Noonain foT' his father, who oTcHeT'ed amd paid for it,

the Court sajs: "Thiis, im my opinion, was not giving of

liquioir oir selling liquor to the boy. * * * " (Riecord,

42.)

4. It is not neicessary to repeat the instruction givien,

the giving of whicih formiS the fourth assigniment for

error. It will be found in our fourth iSpecifiication of

errors'—in the asisiginment of errors (Riecord, 10), amd in

the imstructio'ns of the Court: (Riecord, 40). Thie only

argument which we think necessairy to m^ake upon this

hi^aid comsists of the objections made by our asso-

ciate's when the instructioin was given : 1. Said instruc-

tiioin placed upon the defendant an a'ctive duty to guard'

against the violation of thie law by his empl'Oyeeis: which

is not required by law. 2. It made the' defendant

CTimimally liable unleissi he absolutely prevented his em-

ployees from selling to minors, whicih is not the law.

(Record, 40.)

5. It is not necessary to repeat the instructioin given,

the giving of which forms the fifth asisignment for er-

ror. It will be found in our fifth speciflciaition of er-

rors, in the asisignment of errors (Record, 10), and in

tihe inistructions of the Court (Record, 43). We contend

that under the indictment in this eaise, it is not the law

that the knowledge of the agentsi or bar-keepers is the
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bnowledge of the pTincipal, and we do not think this

point needs miocre thaai statemenit.

We respectfully submit that the judgment herein

should be reversted and a new trial granted.

MALONY i& COBB,

Attorneys' for Plaintiff in Error.

LORENZO S. B. SAWYER,

Of Counsel.
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BRIEF OF PLAINTIFF IN ERROR

Lorenzo S. B. Sawyer,

MH]ony& Cobb,

Attorneys for Plaintiff in Error.

STATEMENT OF THE CASE.

The plaintiff in error was indited at the regular December

1903 term of the District Court for Alaska i-ivision No.l, for

"Knowingly, willfully and unlawfully, after having obtained a

license to retail liquors at Douglas, within the District aforesaid

and while holding bai-room license No, 93, Divicion No.l . sell,

give and dispose of certain intoxicating liquors to certain min-

ors" etc. The indictment purported to be drawn under Section

466 of the Alaska Penal Code, (Rec. p, 1), but the lower court

held that the offense charged was denounced by Section 478,

(Rec. p 39), which provides that ''No licensee in any public

place shall knowingly sell or permit ro be sold in his establieh-

ment any intoxicating liquors of any kind to any person under

the Hge of 21 years" under penalty of having his license revoked

and the money paid therefor forfeited. (Alaska Code Part 2

Sec. 478.)
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The defendant was put on inal bt;f./re a jury of si\ men who

returned a verdict of ginlty as charged. Motions for a new trial

and in ari-est of judgment were filed and overruled and on Feb-

ruary 24tli, 1004, judgment and sentence were pronounced.

(Kec. p. 7 - S). A hill of exceptions was ^tved, a wi-it of error

sued out, ordoFD assigned and the cause is now here for review.

There are five errors assigned, but the questions raised are

only two:

First: Can a defendant he convicted <if crime nnder the au-

thority of the United States before a jury composed of only six

men?

Second: Can a defendant be legally convicted of ^'knowingly,

willfully and unlawfully'' selling liquor to" ihin'ors, when the

facts show that such sales were made by his employees with

out his knowledge or consent and in violation of his orders?

The first question is raised by the

FIRST AND SECOND ASSIGNMENTS OF ERRORS.
The bill of exceptions shows that when six jurors had ijeen ex

amined, tried and accepted as jurors by both parties the court

ordered said six jurors to be sworn as the jury to try the cause.

The defendant thereupon objected to being placed upon trial be

fore a jury composed of only six jurors on the ground that same

was not a legal jury and demanded a jury of twelve; but the

court overruled » said objection and compelled the defendant to

go to trial before a jury composed of only six jurors, to whicli

ruling the defendant then and there accepted Rec. p.l9 and20.

The motion in arrest of judgment—Rec, p. 46 —was based upon

the ground that the verdict was illegal and void, iji that it was

rendered by a jury composed of only six jurors.

ARGUMENT.
It is true that the Alaska Code, Part 2, Sec. 171, provides

that trials of misdemeanors shall be before a jury composed of

six. But we respectfully subniit that such statute is unconsti-
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tufcional and void. Tlie Constitution, Art 3 Sec. 2, provides that

''The trial of all crimes, except in cases of impeachment, shall

be by jm-y." The same right to trial by jury is aga'n guaran-

teed by the sixth amendment. Tiience arises two questions: First^

is a jury of six a constitutional jury? And second, has the Con-

gress the power to abrogate thiri constitutional guarantee in

Alaska?

It is. we think, too well settled to require extended argument

that the "jury" guaranteed in the Constitution means a jury of

twelve, neither more nor kss, such as was undei stood at the com-

mon law. ^ '

Cooley's Common Law*, 391

1 Bishop's Criminal Proc, Sec. 764, 768, 773. 774, 779 and

781.

Thompson vs. Utah, 170 U. S. 343.

Many other authorities might be cited but we deem it unnec-

essary.

Can Congre-s then abrogate this rule in a Territory of the

United States? The Supreme Court in the Thompt'On case has

answered this question emphatically in the negative. We quote

from the opinion of Mr. Justice Harlan:

•That the provisions of the Constitution of the [Jiiited States

relating to the right of the trial by jury in suits at common law

apply to the territories of the United States is no longer an open

question. Webster vs. Keid, 11 How. 437. 460; Publishing

Co. vs. Fisher, 166 U. S. 464, 458, 17 Sup. Ct. Springville City

vs. Thomas, 166 U. S. 707. 17 Sapt. Ct. 717. In the last

named ca^e it was claimed that the territorial legislature of Utah

was empowered by the organic act of the territory of Seprember

9. 1850 (9 Stat. 453 c 51, ^6 ), to provide that the unanimity

of action on the part of ]urord in civil cases was not ne.-essaiy to a

valid verdict. This court said: 'In onr opinion the seventh
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amendment t^eciind unaiiiinity in finding a vetdier a? ah es>=;en-

tial of feature uf trial hj jury in common law ea^e?, and tlie

act of Congress could not impart the power to cliange the con-

stitutional rule, aud could not be treated as attempting to do so.

'It isequally l)ey')nd question that theprovij-ionsof the national

constitution relating to trials by jury for crimes and to crimin-

al prosecutions uppiy to the territories of the United States.

"The judgment of this Court in the KeynoUls vs the U.S.

9S U.S. 145. 154. which was a criminal prosecution in the terri.

tory of Utah, assumed that the sixth amendment applied to

criminal prosecutions in that territory.

"In Callan vs Wilson, 127 U. S. 540, 548, 551, 8 Sup. Ct.

1301, which was a criminal prosecution by information in the

police court of the District of Columbia, the accused claimed

that the right of trial by jury was secured to him by the third

article of the constitution as well as by the tilth and sixth

amendments. The contention of the government was that the

Constitution did not secure the right of trial by jury to the peo-

ple of the District of Columbia; that the original provision, that

when a crime was not committed within any state 'the trial

shall be at such place or places as the Congress may by law

have directed', had, probably, reference only to offences commit-

ted on the high seas; that in adopting tlie nxth amendment the

people of the states were solicitous about trial by ]ury in the

states, and nowhere else, leaving it entirely to Congress to de-

clare in what way persons should be tried who might be accused

of crime on the high seas and in the District of Columbia and

in places to be hereinafter ceded for the purpos^es, respectively,

of a seat of government, forts, magazines, arsenals, and dock-

yards; and, consequently, that that amendment should he

deemed to have superceded so much of the third article of the

constitution as related to the trial of crimes by jury. That con-
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tention was overruled, tb=s Court saying: 'As the guarantee of

a trial by Jury, in the third article, implied a trial in that mode,

and according to the settU'd rules of the common law, the enu-

meration, in the sixth amendment, of the rights of the accused

in criminal prosecutions, in to be taken as a declaration of what

those rules were, and is to be referred to the anxiety of the peo-

ple of the States to have in the supreme law of the land, and

so far as the agencies of the general government were concerned,

a full and distinct recognition of those rules, as involving the

fundamental rights of life, liberty and property. This recogni-

tion was demanded and secured for the benefit of all the people

of the United States, as well as those permanantly or temporar-

ily residing in the District of Columbia as those residing or

being in the several states. There is nothing in the history of

the constitution or of the original amendments to justify the as-

sertion that the people of the District may be lawfully deprived

of the benefit of any of the constitutional guarantees of life, lib.

ertyand property, especially of the privilege of trial by jury in

criininHJ ca^es. We cannot think," the court further said, ''that

the people of this District have, in that regard, less rights than

Those accorded to the people of the territories of the United States.

•'In the late Corporation of the Churcli of Jesus Christ of the

Latter Day Saints vs U. S 136, U- S. 1, 44. 10 Sup. Ct. 792,

one of the queption^^ considered was the extent of the authority

which the United States might exercise over the territories and

then- inhabitants. In the opinion of Mr. Justice Bradley ref-

erence was made to previcuis deci.-ions of this court, in one of

which—IN ational Bank vs. County of Yankton, 101 U. S. 129,

133—it was said that Congress, in virtue of tiie sovereignity of

the United States, could not only abrogate the laws of the ter-

ritorial legislatures, but may itself legislate directly for tiie local

government; that it could make a v(.id act of the territorial leg-
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islatures valid, and a valid MCt void; that it hud full and com-

plete legiblatnre authority over the perjple of the territories and

all the departments of the territorial governments; that it ,'may

do for the territories what the people, under the constitution of

the United States, may do for the states," Reference was also

made to Mnrphey vs liamsey, 114 U. S. 15, 44 5 Sup. Ct. 747,

to wh-'ch it was said: 'The people of the United States, as sov-

ereign owners of the national territories, have supreme power

over them and their inhabitants. In the exercise of this sover-

eign dominion they are represented by the government of the

United States, to whom all th" powers of government over that

subject have been delegated, subjectonly to such restrictions as are

expressed in the Constitution, or are necessarily implied in its

terms." The opinion of the Court in late Corporation of the

Church of Jesus of Latter Day Saints vs U. S. then proceeded:

•'Doubtless Congress, in legislating for the territories, would be

subject to those fundaiiicntal limitations in fnvor of personal

rights which are formulated in tlie constitution and its amend-

ments; but these limitations would exist rather by inference and

the general spirit of the constitution, from which Congress de-

rives all its powers, than by any express and direct application

of its provisions. The supreme power of Congress over the ter.

ritories and over the acts of the territorial legislature established

therein is generally expressly reserved in the organic acts estab-

lishing government in said territories. This is true of the ter-

ritory of Utah. In the sixth section of the act establishing a

territorial government in Utah, approved Sept. 9, 1850, it is de-

clared 'that the legislative powers of said territory shall extend

to all rightful subjects of legislation, consistent with the consti-

tution of the United States and the provisions of this act. All

laws passed by the legislative assembly and governor shall be

submitted to the Congress of the United States, and if dissap
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proved shall be null and of no effect.' 9 Stat. 454.

"Assuming, then, that the provisions of the constitution relat-

ing to trial for crimes and to criminal prosecutions apply to the

territories of the United States, the next inquiry is whether the

iury referred to in the original constitution and in the sixth

amendment is a jury constituted, as it was at common law, of

twelve persons, neither more nor less. 2 Hale P. C. 161, 1

Chit. Cr. law, 505. This question must be answered in the af-

tirmative. When Magna Oharta declared that no freeman should

be deprived of life, etc., but by the judgment of his peers or by

the law of the land, it referred to a trial of twelve per-

sons. Those who emigrated to this country from England

brought with them this great privilege, as their birthright and

inheritance, as a part of that admirable common law which

has fenced around and interposed barriers on every side against

the approaches of arbitrary power' 2 Story, Censt. 1779. In

Bac. Abr. title "Juries" It is said; "The trial per pais, or by

a ]ury of one's country is justly esteemed one of the principal

excellences of our constitution; for what greater security can

any person have in his life, liberty or estate than to be sure of

not beincr divested of nor injured in any of these without the

sense and verdict of 12 honest and impartial men of his neigh-

borhood? And hence we find the common law confirmed by

Magna Cbarta." So. in 1 Hale, P. C. 33: 'The law of England

hath afforded the iKvt method of trial that is po-sible of this

and all other matters of fact, namely, by a jury of twelve men

all concurring in the same ji;dgment, by the testimony of wit-

nesses vive voce in the presence of the judge and and jury and

by the inspection and direction of the judge.' It must conse

quently be taken that the word" Jury" and the words" Trial by

jury" were placed in the constitution of the United States

with referen<'e to the meaning affixed to them in the law as

it was in this country atid in England at the time of the
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adoption ol' that instrument: and that when Thompson commit-

ted the ulfeiiee of grand Jaroency in the ttiritory of Utah

—which was under the cotnplete jurisdiction of tlie United

States for all purposes of government and legislation- -the

snpreme law of the land required that he should he tried l)y a

jury composed of not less than twelve persons.

The second question is raised by the Third, Fourth and

Fifth assignments of error, which are as follows:

Third—The Court erred in refusing the prayer of the de-

fendant to instruct the jury as follows:

"Gentlemen of the jury: Under the law a man is not

responsible criminally tor the act of his employee, unless the

act of the employee is done with the knowledge and consent

of the employer, or by the employer's directions, either ex-

pressed, or implied. In the case you are now trying, there

is no proof that the defendant himself sold any liquor to

minors, but such sales, if any, were made by the defendant's

employees. Now, unless you find and believe from the evi-

dence beyond a reasonable doubt that the sales, if any,

made by the employees, w^ere so made by the direction of

the defendant, either expressed or implied, or with his

knowledge and consent, then you will find the defendant

not guilty."

Fourth—The Court erred in instructing the jury as fol-

lows:

''This being accepted as the burden placed upon the pro-

secution, it is necessary to determine the nature of the

knowledge that is required under the statute affecting the

sale or permission to sell, to the person described. Permit,

is defined by Webster in the following laiiguag-e: 'To let

through; to allow or suffer to be done, to tolerate or put up

with.' One may permit by giving express authority to

another to do a particular act or he may allow or suffer the

act to be done or tolerated and may knowinglj- do so when
under obligation of law to prevent the act and takes no
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adequate action or means to prevent being done that which

the law requires him to prevent. In other words, if a man,

when required by law to refrain from doing a particular act,

furnishes the means to others with which to do that act,

which is forbidden by the law, and having furnished

the means and placed it in the powder of another to do the

act and adopts no adequate means to prevent its bemg

done, he may be said to knowingly permit the act."

Fifth—The court erred in instructing the jury as follows;

"It may be necessary for the Court to determine in this case

and to instruct the jury in this behalf, whether the know-

ledge of the bar-keepers who were placed in this saloon for

the conduct of the business and the sale of intoxicants was

the knowledge of the defendant. The court charges you

that w-hen the bar-keepers of the defendent were selling li-

quor to minors and others they were selling it under the li-

cense that had been granted to the defendant; all sales made

in the Slavonian Saloon after the license was granted were

sales either lawful or otherwise, under said license, and if

made in violation of its terms such act or sale or giving

away of intoxicants was unlawful and the act of the bar-

keeper, the agent, w^as the act of the principal and in my

opinion under the peculiar language of the statutes of Alas-

ka, the knowledge of the agents or bar-keepers was the

knowledge of the principal."

The bill of exc^ptiorr^ shows that the prosecution intro-

duced testimony tending to show thnt the defendant was the

proprietor of the saloon run under the license charged in

in the indictment; that the sales to the minors charged were

made by bis bar keepers (Rec. p 20). It was no; claimed

or attempted to be shown that the defendant himself sold to

minors, and the court so told the jury(Rec. p. 41).

ihe defendant himself testified, and was not contradicted,

that he had no knowledge t,hat the sales were made to

minors, until alter they were made; that when he heard of
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STATEMENT OF THE FACTS.

The defendant, Nick Gurvich, made formal application

to the United States District Judge, M. C. Brown, for

license to retail liquor as provided in chapter 4 of the

Alaska Code of Criminal Procedure, and a license was

granted. Under this license the said Nick Gurvich con-

ducted, as owner, a saloon, known as the Slavonian saloon,

retailing intoxicating liquors. He employed two bar-

keepers to run the saloon bar. Archie Belich and Peter

Gilovich are their names. Gurvich himself seldom at-

tended bar at his saloon, and there is no evidence that lie

personally sold any liquor. At the December term, 1903,

of the United States District Court at Juneau, the said

Nick Gurvich and his barkeepers, the above-named Archie

Belich and Peter Gilovich, were indicted by the Grand

Jury for selling liquor to minors, and at jury trials Nick



Ourvich and Archie Belicli were found "guilty." The
punishment imposed on Gurvich by the Court was a revo-

cation of his license to sell intoxicating liquor. In due

time the defendant, Gurvich, by his attorneys, Messrs. Ma-

louy and Cobb, made a motion to arrest the judgment,

basing the said motion on two grounds, viz. : 1st, that the

jury before whom the case was tried, composed of only six

men, was an illegal jury, and, 2d, because the penalty of

forfeiture of the barroom license provided by section 478

of the Alaska Criminal Code is illegal and forbidden by

law. This motion in arrest of judgment the District Court

denied, as it did also a motion for a new trial. The de-

fendant thereupon appealed from the judgment of for-

feiture of his license, and on this appeal assigns as error

:

1st. That it was error for the Court to compel him to

go to trial before a jury of six men instead of a jury of

twelve men.

2d. That it was error to overrule the defendant's motion
in arrest of judgment.

3d. That it was error to refuse defendant's instructions

that the unlawful act of the employee was not the unlaw-

ful act of the principal, unless the unlawful act of the em-

ployee was made by the direction of the defendant, either

express or implied, or with his knowledge and consent.

4th. It was error for the Court to instruct the jury that

if a man is required by law to refrain from doing a par-

ticular act, and furnishes the means to others with which

to do that forbidden act, and adopts no adequate means to

prevent the forbidden act being done, he may be said to

knowingly permit the act. ,'
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5th. That the knowledge of the agent was the knowledge

of the principal.

The defendant then, in his appeal from the judgment of

forfeiture, of his license, raises the following questions:

THE QUESTIONS IXVOLVED.

(a) Where a defendant is charged under the Alaska

Criminal Code with a crime which is a misdemeanor, can

he be lawfully tried by a jury of six men instead of a jury

of twelve men?

(b) Is the knowledge of the unlawfulness and the un-

lawful act of the agent or employee, the knowledge of the

unlawfulness and the unlawful act of the principal or em-

ployer?

(c) Is the penalty of forfeiture of a barroom license

illegal and forbidden by law when a statute, which sets

out the manner and conditions upon which a barroom

license shall be granted, provides this forfeiture as a pun-

ishment for a violation of such license?

ARGUMENT AND AUTHORITIES.

"(a)" This same question is now before the Supreme

Court of the United States in a case from this district en-

titled. United States vs. Fred Rasmussen, No. 314.

Carter's Alaska Code of Criminal Procedure, in section

120, which provides for the formation of trial juries in

criminal cases, directs as follows:

"The jury sliall consist of twelve persons, unless in trials

for misdemeanors the imrties shall consent to a less num-

her. Such consent shall be entered in the journal."



And again in section 171 of Carter's Alaska Code of Civil

Procedure, which provides for the formation of trial ju-

ries it is directed as follows

:

:

"Provided, That hereafter, in trials for misdemeanors,

six persons shall constitute a legal jury." i

The laws of Alaska above cited require, then, that all

misdemeanors shall be tried by a jury composed of six

men. The defendant at bar, through his counsel, has

questioned this kind of a jury, alleging it illegal and con-

tending that the statute is unconstitutional. We respect-

fully submit that the defendant cannot question the con-

stitutionality of a law enacted by the Congress of the

United States in this Court. Neither can he ask the

Court to pass upon tliis question which involves the con-

struction and application of the Constitution of the United

States. The act of CongTess of March 3d, 1891, provides

thus:
,

"Appeals or writs of error may be taken from the Dis-

trict Courts, or from the existing Circuit Courts direct to

the Supreme Court in the following cases: .... In any

case that involves the construction or application of the

Constitution of the United States. In any case in which

the constitutionality of any laiv of the United States, or

the validiiii or construction of any treaty made under its

authority, is drawn in question. In any case in ichich

the constitution or law of a state is claimed to he in con-

travention of the Constitution of the United States."

2G U. S. Statutes, 827, sec. 5, as amended in 29 U. S.

Statutes, 492.
'
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Or if it be contended that the court in which the action

at bar was first instituted is not a federal court but a terri-

torial court (a question not necessary here to discuss), we

respectfully submit that our contention is still good and

that your Honors cannot pass upon this question. It is

provided in 23 U. S. Statutes, 355, relating to the juris-

diction of tbe Supreme Court of the United States, that,

"No appeal or writ of error shall hereafter be allowed

from any judgiuent or decree in any suit at law or in

equity in the Supreme Court of the District of Columbia,

or in the Supreme Court of any of the territories of the

United States, unless tlie matter in dispute shall exceed

the sum of five thousand dollars. This section shall not

apply to any case wherein is involved the validity of any

patent or copyright, or in iuhich is drawn in question the

validity of any treaty or statute of, or an authority exer-

cised under, the United States; hut in all such cases an

appeal or writ of error may be brought without regard to

the sum or value in dispute."

It seems hardly necessary to further enlarge the discus-

sion of this question, as these statutes nmke it clear that

the proper court in which to test the constitutionality of

a law of Congress, or seek to construe or apply the Consti-

tution of the United States, is the Supreme Court of the

United States. Passing to the next question in order, or,

"(b)" Is the hno'wledoe of the unlatofillness and the

unlawful act of the agent or employee the knowledge of

the unlawfulness and the unlawful act of the principal or

employer?
, . . . >



The unlawful act of the agent or employee was selling

liquor to minors. This act is criminal under the statutes

of Alaska regulating the sale of intoxicating liquors.

And the general rule of law undoubtedly is, that the prin-

cipal is not ordinarily liable for the criminal act or acts

of his agent committed without his knowledge or consent.

But like all .general rules, this has its limitations and

qualifications. The principal is not always exempt from

liability for the criminal acts of his agent, for if the pro-

tection of the public safety or health or morals requires

that a liability be fastened upon him, then the general

rule must be qualified. In theory the State is always an

ardent protector of the public health and public morals,

especially of the youth. For this purpose its strong arm
puts forth a controlling h[ind into every business, every

interest, and with almost arbitrary power it makes every

affair of the individual give way in so far as it is neces-

sary to protect its charges, the public safety, the public

health, and the public morals. Such is the "Police

Power." Under this power Congress has legislated for

Alaska upon the subject of intoxicating liquors, and the

general rule is as much qualified under this legislation

as it is under that of any legislation.

In accordance with this view it is stated, ^'Tliere are,

hoiDGver, certain eoccept%07is to the general rule, prominent

among lohich are a class of cases arising under revenue

laws and police regulations Under this exception

have been held to come the cases of sales of intoxicating

liquors ty clerics or agents."

1 Ency. of Law, 1161.
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Again, in the clear language of an able text-writer the

limitations of the general rnle, supra, as applied to the

subject of intoxicating liquors, is commented on thus

:

"There is, however, a class of cases, as has been seen,

where by statutory enactment, the doing of a certain act,

otherwise perhaps innocent or indifferent, or at the most

not criminal, is expressly prohibited under a penalty. Of

this class are many of the statutes in the nature of police

regulations which impose penalties for their violation,

often irrespective of the question of the intent to violate

them; the purpose being to require a degree of diligence

for the protection of the public which shall render viola-

tion exceedingly improbable, if not impossible."

Mechem on Agency, sec. 746.

So Judge Cooley of Michigan stated the law, "Many

statutes, which are in the nature of police regulations, im-

pose criminal penalties irrespective of any intent to vio-

late them."

People vs. Eoby, 52 Mich. 579, 50 Am. Rep. 270.

It is, perhaps, impossible, at the present time to find a

jurisdiction of the United 'States, where there is not some

statute enacted with a design of preventing minors from

getting and using intoxicating liquors. It is considered

that persons of immature age more easily form abnormal

arjpetites than persons of mature years and experience,

and so the main object of these statutes is to prevent them

from acquiring habits of dissipation that would unfit

them for usefulness. As the fond mother watches with
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jealous care her child grow and develop, providing in its

helpless times for its physical and moral needs, command-

ing it to do or not to do those things which it should or

sliould not do, that she may one day see the fruit of her

efforts a useful creature; so the State, alike jealous of its

cliildren, provides for their welfare in a thousand ways;

and by just such legislation as we are discussing provides

a means, though not always efficient, for crushing the ser-

pent's head and saving to itself useful men and women.

"Some of these statutes merely prohibit the sale of in-

toxicating liquors to minors; others prohibit either a sale

or a gift; while there are others which are even more com-

prehensive in their scope and prohibit the 'furnishino-' of

intoxicating liquors to minors."

17 Ency. of Law, 333.
'

:

The statutes are thus classified into three distinct

classes. The statutes of Alaska are not unlike those of

other jurisdictions. After providing the conditions under

which a license can be obtained, section 466 of Carter's

Alaska Code of Criminal Procedure is as follows:

"That under the license issued in accordance with this

act no intoxicating liquors shall be sold, given or in any

way disposed of to any minor, Indian or intoxicated per-

son, or to an habitual drunkard."

And section 473 provides a penalty for violating the

license thus:

"That any person, having obtained a license under this

act, who shall violate any of its provisions^ shall, upon con-
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vietion of such violation, be fined not less than fifty dol-

lars nor more than two hundred dollars, and upon" every

subsequent conviction of such violation during the year

for which such license is issued shall be fined a like

amount, and in addition to such fine shall pay a sum equal

to twenty-five per centum of the amount of the fine im-

posed for the offense immediately preceding, and have his

license revoked, and in case of nonpayment of the fines

and penalties above named shall be imprisoned for a per-

iod of time not exceeding six months, or until the same

are paid. That after second conviction no license shall

thereafter be granted to said party: Provided, that no

minor under sixteen years of age shall be allowed to enter

any place where liquors are sold other than retail, with-

out tlie consent of the parent or guardian of such minor."

And it is provided further in section 478 of the same

code

:

I

"That no licensee under a barroom license shall em-

ploy, or permit to be employed, or allow any female or

minor or person convicted of a crime, to sell, give, furnish,

or distribute any intoxicating drinks or any admixture

thereof, ale, wine, or beer, to any person or persons. And

no licensee in any place shall knowingly sell or permit to

be sold in his establishment any intoxicating liquor of

any kind to any person under the age of twenty-one years,

under the penalty, upon due conviction thereof, of forfeit-

ing such license, and no person so forfeiting his license

shall again be granted a license for the term of two years."

Of the three classes this Alaska statute is easily one of

the most comprehensive class. Its terms are broad
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eiiouo-l, (o briiio- it within that class wliich "prohibits the
^fni'iiis3}iijg' of intoxicating liquors to minors."

But how are statutes of this nature construed? We
respectfully submit tliat the answer to this question must
necessarily determine the liability of the defendant at

bar.

The cases furnish two constructions each opposed to the
other. One line of cases hold that the master is not crim-

inally liable for the acts of his servant or agent done in the
course of his business and within the scope of the agent's
employment unless authorized either expressly or impli-

edly. The other line of cases hold that the master is crim-

inally liable for the acts of his servant or agent done in the

course of his business and within the scope of the agent's

employment whether authorized or not.

17 Ency. of Law, 386-7, and cases cited.

The autliorities are about evenly divided. Rut, consid-

ering the care with which legislatures have legislated on
this subject and the evils they have tried to prevent, the

better rule would seem to be the latter. They expressly

prohibit the sale, gift, or the furnishing of intoxicating

liquors to minors. So if tlie prohibited act be done by the
agent in the course of his employment the principal must
respond.

''This v; particifhirlij fruc in, ihosc ca^cs ichcrc the prin-

cipal conpdcH, in a fpratrr or less degree, the conduct and
rnanafjemcnt of his husinrss to his agents. He selects his

own agents and has the power, as well as the duty, to con-

trol them; and if by reason of his lack of oversight or their
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own carelessness or unfaithfulness, the prohibited act is

done, he should be held accountable."
^

Mechem on Agency, sec. 74C.

Section 465 of the Alaska Code of Criminal Procedure

requires an applicant for a license to sell intoxicants to

file a petition stating among other things :
;

"Fifth. That lie intends to carry on such husiness for

himself and not as an agent of any other person, and if so

licensed he loill carry on such for himself and not as the

agent of any other person.

"Sixth. TJiat lie intends to superintend in person the

management of the huslness licensed, and if so licensed he

toill snperintend in person the management of the husl-

ness so licen^sed/'
i

We especially call your Honor's attention to this last

provision, for the facts of the case at bar, as can be seen

from the record, show tliat this statute has been violated.

It is but necessary in the case at bar to refer to the

statement of facts, supra, to see that the barkeeper of

the defendant run his saloon for him. This alone—doing

what he has expressly said in his petition he would not do

—renders him liable to the penalty imposed by the statute.

But the two statutory constructions, supra, simply

amount to this : in the first class the cases make "intent"

an ingredient of the offense; in the second class "intent"

is no ingredient of the offense. Under which construction,

then, will we place the Alaska statutes, set out supra?

The code sets out in detail just the manner of obtaining
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the right or license to sell intoxicants; then in section

4G6 it goes on : "^Tliat under the license in accordance with

this act no intoxicating liquors shall he sold, given or in

any way disposed of to any minor."^ Clearly there can

be no ^'intent" necessary in such unequivocal language.

The statute says that no liquors shall be sold to minors;

if they are the crime is fastened upon the man who is re-

sponsible for the license. It is his duty to prevent a vio-

lation of the license. The learned Judge in the District

Court in his instructions to the jury stated: "That when

the barkeepers of the defendant were selling liquor to

minors and others, the^^ were selling it under the license

that had been granted to the defendant; all sales made

in the Slavonian saloon after the license was granted

were sales either lawful or otherwise, under said license,

and if made in violation of its terms such act or sale or

giving away intoxicants ivas unlaioful and the act of the

Itarhceper, the agent, was the act of the principal, and in

my opinion under the peculiar language of the statutes

of Alaska, the knowledge of the agent or barkeepers was

the knowledge of the principal."

iSection 478 of the Alaska Code states that "no license

in any place shall knowingly sell or permit to be sold,"

etc. This is even stronger language than section 4G6,

for the defendant is not to permit liquor to be sold to

minors. It is his duty under the section to see to it that

liquor is not sold to minors and if it is, whether by him

or not, whether under his direction or not, whether with

his knowledge or consent or not, he is still responsible

for the selling though done by his agent. It is an al)SO-
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lute command to the licensee to prevent liquor being sold

to minors. Again referring to the instructions in the

court below, in regard to the nature of knowledge required

under the statute affecting the sale or permission to sell

to minors:

"Permit is defined by Webster in the folloAving lan-

guage, 'to let through; to allow or suffer to be done; to

tolerate or put up with.' One may permit by giving ex-

press authority to another to do a particular act, or he

may allow or suffer the act to be done or tolerated, and

may knoioingly do so iclicn under ohligat'ioii of law to

prevent the act, and takes no adequate action or means

to prevent being done that tvhich the law requires him to

prevent. In other words, if a man when required hy laiv

to refrain from doing a particular act, furnishes the means

to others, tvith which to do that act ivhich is forbidden by

laiv, and having furnished the means and placed it in the

power of another to do the act and adopts no adequate

means to prevent its being done, he may be said to know-

ingly permit the act."

To both these instructions given by the lower court the

defendant excepted and makes them his fourth and fifth

errors in his assignment of errors, but we respectfully

submit that they state the law and are supported by the

authorities.
,

The defendant asked this instruction

:

"Gentlemen of the jury : Under the law a man is not re-

sponsible criminally for the act of his employee, unless

the act of the employee is done with the knowledge and



14

consent of the employer, or by the employer's directions,

either express or implied. In the case you are now try-

ing, there is no proof that the defendant himself sold any

liquor to minors, but such sales, if any, were made by the

defendant's emplo.yees. Now unless you find and be-

lieve from the evidence beyond a reasonable doubt that

the sales, if any, made by the employees, were so made

by the direction of the defendant, either express or im-

plied, or with his knowledge and consent, then you will

find the defendant not guilty."
;

At common law the defendant's instructions would per-

haps state the law. The rule was: "A master is not re-

sponsible criminally for any violation of the liquor laws

committed by his clerk, servant or agent, without his

knowledge or consent, express or implied, or in his ab-

sence and in disregard of his commands or instructions."

Black on Intox. Liq., sec. 368 and cases cited.

Johnson vs. State, 83 Ga. 553, 10 S. E. Rep. 207.

But the statutes of which the Alaska statutes are an ex-

ample have changed this common-law rule and it is held

to be no defense to an indictment against the principal

that the unlawful act was done without his knowledge or

consent, or without his authority, or in his absence, or

even done in contravention of his express and hona fide

orders.

Black on Intox. Liq., sec. 370 and cases cited.

Carroll vs. State, G3 Md. 551, 3 Atl. 29.

''TJic ohjcct of these Htahitor}) provisions, in effect is to

require the principal to see to it, at his peril, that no un-
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laicful sales arc made in his cstahlishment. And if it

savors of severity to subject him to 'punishment for the

acts of others tvhich he had expressly forbidden, it must

he remembered that he can escape liability hy selecting

servants and ayeuts icho icill keep ivithin'the lato and obey

his orders or by abandoniny a business which e.rposes him

to such hazard/'
{

Black on Intox. Liq., sec. 370. /

Many analogous cases might be cited to show that an

intention to violate the law is not an ingredient of offenses

of this kind which are offenses under the police power,

such as sales of liquor on Sundays, sales to habitual drunk-

ards, etc., etc. In Massachusetts a person may be con-

victed of the crime of selling intoxicating liquor as a

beverage, though he did not know it to be intoxicating.

Commonwealth vs. Boynton, 2 Allen, 160.

And of the off'ense of selling adulterated milk, though

he was ignorant of its being adulterated.

Com. vs. Farren, 9 Allen, 489.

Com. vs. Holbrook, 10 Allen, 200.

Com. vs. Waite, 11 Allen, 204.

If one's business is the sale of liquors, a sale by his agent

in violation of law is prima facie by his authority.

Com. vs. Nichols, 10 Met. 259.

Bound at his peril to see that his license was not vio-

lated and providing no adequate and effective means to

prevent it, the defendant at bar is responsible criminally
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for the criuiiual acts of his agents in selling liquor to

minors—for the purposes of the statutes their knowledge

was his knowledge, their act was his act—and he must re-

spond to the punishment provided b}' the law. What is

that punishment? This raises the main question or,

"(c)" /,s' ilie pcnaltjj of forfeiture of a barroom license

iJIcfjal and forhiddeu hy law when a statute tvhich sets out

the manner and condlilons upon idIiicIi a harroom license

sJiall he granted, provides tJiis forfeiture as a punishment

for a violation of such a license

f

"In a general sense, a license is a permission granted

toy some competent authority to do an act which, without

such permission, would be illegal."

State vs. Hipp, 38 Ohio St. 199, 226.

"The popular understanding of the word 'license' is un-

doubtedly a permission to do something which, without

the license, would not be allowable. This is also the legal

meaning."

Youngblood vs. Sexton, 32 Mich. 406, 20 Am. Rep. 654.

"A license is a privilege granted by the State, usually

on payment of a valuable consideration, though this is not

essential. To constitute a privilege, the grant must con-

fer authority to do something which, without the grant,

w^ould be illegal; for if what is to be done under the li-

cense is open to everyone without it, the grant would be

merely idle and nugatory, conferring no privilege what-

ever. Hut the thing to he done may he something laivful

in itself, and only ^prohihited for the purposes of the li-
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cense; that is to say, prohiUtcd in order to compel the talc-

ing out of a license.'^ >

Cooley on Taxation, 596.

A license involves three leading ideas, according to jMr.

Black in section 117 of liis work on Intoxicating Liquors

:

(a) It confers a special privilege or franchise, upon

selected persons, to pursue a calling not open to all.

(b) It legalizes acts, which, if done without its protec-

tion, would be offenses.

(c) It is a privilege granted as a part of a system of

fjolice regulation.

This last idea distinguishes it from taxation. A tax

upon business is primarily for the purpose of raising

revenue, although as a secondary object it contemplates

the regulation of the business. A license fee is exacted

primarily as a means of restricting or regulating a busi-

ness, although, incidentally, it may produce an addition

to the public revenue.

Pleauter vs. State, 11 Neb. 547, 10 N. W. Rep. 481.

State vs. Hipp, 38 Ohio St. 199 (cited supra).

And under a constitutional prohibition against the li-

censing of the liquor traffic, the legislature still has power

to impose taxes upon it.

Black on Intox. Liq., sees. 108 and 179, and cases

cited.

A license is not a contract heticeen the licensing au-

thority and the licensee, and any laws enacted by lawful

authority, modifying its terms, imposing additional bur-
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dens or restrictions upon the holder, or even revoking the

privilege, are not open to the constitutional objection of

impairing the ohligation of a contract.

Beer Co. vs. i\[ass., 97 U. S. 25.

La Croix vs. Fairfield Co., 49 Conn. 591, 47 Am. Rep.

648.

Metropolitan Board of Excise vs. Barrie, 34 N. Y. G59.

Black on Inrox. IA(\., sec. 127, and cases cited.

A license does not possess the essential elements of a

vested right of property. Hence, it cannot be entitled to

the protection of that provision of the Constitution which

forbids taking property without due process of law.

La Croix vs. Fairfield Co. Comnirs., 50 Conn. 321, 47

A. R. 648.

Martin vs. State, 23 Neb. 371, 36 N. W. Rep. 554.

A statute authorizing the revocation of a license for any

violation of the liquor lav»^s does not violate the constitu-

tional right to a jury trial.
,

17 Ency. of Law, 215, and cases cited.

Voiglit vs. Excise Commrs., 59 N. J. L. 358.

Neither would such a statute be a violation of the con-

stitutional prohibition against depriving any person of

his rights, inimuuilies and privileges.

17 Ency. of Law, 215, and cases cited.

Young vs. Blaisdell, 138 Mass. 344.

A license then is not a tax, it is not a contract, it is not

a veste<l or property right, its revocation would not entitle
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a man to a jiirv trial for a cause of revocation and its

revocation ^^'()llI(] not deprive him unlawfully of an^^ of

his rights, immunities or i^rivileges. The constitution

does not afford any protection on any one of these grounds.

These statutes whicli provide for a revocation of licenses

for violations of the liquor laws are valid and not uncon-

stitutional.

17 Ency. of Law, 215, and cases cited.

Black on Intox. Liq., sec. 51, and cases cited.

Summing up as to just what a license is, it may be an-

swered thus: It is a mere special privilege or permission

to do that which vrould, without it, be unlawful.

•State vs. Frame, 39 Ohio St. 413.

IT Ency. of Law, p. 230, and cases cited in note.

Being a mere special privilege or permission from a com-

petent authority to a designated person, with what rights

is the licensee clothed? All persons cannot be licensees,

but only tliose who show^ themselves possessed of the requi-

site qualities which public policy imposes. "It is of the

very essence of all license laAvs (says Mr. Black in section

130) that a principle of selection be applied to the persons

who petition for the privilege, and that it be accorded

only to those who possess the moral and other qualifica-

tions which tend to secure the public against abuses of the

right granted." It follows from this that a license is a spe-

cial privilege to a designated individual. When a person

has shown his qualifications and procured a license, his

privilege or perraission under it is always imiiliedly suh-
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jcct to such sfaintcs and laws as are lawfully in existence

at the time it is granted, 'without loords in the license ex-

pressly referring to such laws.

Baldwin vs. Smith, 82 111. 102.

Black on Intox. Liq., sec. IIS, and cases cited.

17 Ency. of Law, p. 23f), and cases cited.

And a license to sell liquor for certain purposes there-

in specified cannot protect the licensee from a criminal

prosecution for violating the laws of the State by selling-

liquors for other purposes than those named in the license.

State vs. Adams, 20 la. 486.

"Since the privilege conferred by a license is not gen-

eral, but special and limited in its nature, and does not

include the riglit to violate any provision of the positive

Unr, it follows that the license loill not protect its holder

in maldng sales to infants . ... or any other persons to

'wlioni the statute expressly forhids the selling or furnish-

ing of liquor."

Com. vs. Tabor, 138 Mass. 496.

Black on Intox. Liq., sec. 151.

"And it is no defense to an indictment for selling liquor

to such classes of persons that the law prescribing and

punishing the offenne vras not passed until after the de-

fendant's license v>as issued; for he took the license, not

only subject to such laivs as were then in force, hut also

to such as might he tlicreafter enacted, regulating the sale

of liquor."
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Com. vs. Sellers, 130 Pa. St. 32, IS Atl. Rep. 511.

Black on Intox. IJq., see. 151, cited supra.

State vs. Fairfield, 37 ^le. 517.

It would not be seriously contended that a man could

be licensed to do that which was unlawful. All persons

must obey the laws and no license will give them any ex-

emption from such obedience. A licensee is clothed with

just such rig-hts as the law allows him under the license.

But when a person is given a permission or license to do

an act, which Avould otherwise be unlav.ful, and violates

any provision of the laws, he, at once, renders himself

amenable to punishment. In this respect, he stands in

no better position than any other subject. There are

various kinds of punishments and the liquor laws speci-

fically set out what the punishments for their violations

shall be. It is usually a revocation of the license, some-

times a fine, and sometimes both, and as all of the liquor

laws are statutory, the punishment for any one jurisdic-

tion must be sought in its statutes. In Alaska, where the

defendant at bar chose to sell liquors, the statute reads

thus

:

"That no licensee under a barroom license shall employ

or permit to be employed, or allow any female or minor

or person convicted of crime, to sell, give, furnish, or dis-

tribute any intoxicating drinks or any admixture thereof,

ale, wine or beer to any person or persons. And no li-

censee in any place shall knowingly sell or permit to be

sold in this establishment any intoxicating liquor of any

kind to any person under the age of twenty-one years,
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niiaor iJic penally, upon due conviction thereof, of forfeit-

inr/ such license, and n(3 person so forfeiting- his license

sliall again be granted a license for the term of two years."

Carter's Code of Crim. Proc. for Alaska, sec. 478.

This law was in existence before he applied for or ob-

tained his license. A license was granted to him subject

to this law. In the few years jmst and especially within

the last year or two, there has been a vigorous prosecution

in this district against violators of the liquor laws, and the

worthy Federal Judge here has often severely censured

in his charges to juries these culprits, so that this law

as well as others in regard to liquor selling must have

been forcibly brought home to the defendant at bar, thus

rendering his guilt in this case all the more inexcusable.

This statute of Alaska is not unlike that of other jurisdic-

tions. It provides the penalty of a forfeiture of the li-

cense for selling liquor to minors. Such statutes have

been held constitutional by a multitude of authorities, the

leading of which have been set out supra. There is a line

of authorities ^^liich hold that a revocation cf a license is

not a punishment but a ^\'ithdrav;al cf a privilege.

17 Ency. of Law, p. 2G7.

x\nd perhaps this is the better way to view it, as the

legislature simply grants the privilege on condition that

no law will be violated. But whether a forfeiture of a

license for a violation of the liquor laws is a punishment

or the withdrawal of a privilege, this is clear

—

the licens-

ing authority can always revoke a license for a violation of

the liquor laics.
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"The aiitlioritj which granted a license always retains

the power to revoke it, either for due cause of forfeiture,

or upon a change of policy and legislation in regard to

the liquor traffic."

Black on Intox. Liq., sec. 189, and cases cited.

Any violation of the liquor laws is sufficient ground of

revocation

;

17 Ency. of Law, 2G4, and cases cited;

and selling liquor to minors is a suflacient violation;

IT Ency. of Law, 265, and cases cited;

State vs. Horton, 21 Or. 83, 27 Pac. Rep. 1G5; .

and it is no defense that the licensee has been convicted

and punished in a criminal proceeding for the acts which

constitute the grounds of revocation, for the licensee might

pay his fine and go on in his illegal traffic, and might well

afford to do so, making money out of the operation.

Davis vs. Com., 75 Va. 947.

Cherry vs. Com., 78 Va. 375.

17 Ency. of Law, 204.
j

The statutes of the various jurisdictions relating to for-

feitures of licenses may be classified into three general

classes

:

(1) Unless a statute provides that proceedings shall

be instituted to revoke a license after a violation is proved,

a conviction of violating the liquor laws, ipso facto, ren-

ders the license void and it can no longer afford the li-

censee any justification or protection.

17 Ency. of Law, 2G4, and cases cited. ;
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(2) Another line of statutes states that on conviction

of the licensee of a violation of the liquor laws, the Court

renders a judgment declaring the license forfeited as a

consequence of conviction.

17 Ency. of Law, 2G(3, and cases cited.

(3) Still another line of statutes states that formal

proceedings are necessary to revoke a license for good

cause shown.

IT Ency. of Law, 2G7, and cases cited.

Whether the Alaskan statute belongs to the first or the

second of the classes above, it is not necessary to deter-

mine. The record of the case at bar shows that the de-

fendant was convicted by a jury of selling liquor to

minors—violating the liquor laws, and under section 478,

supra, the penalty for such illegal act is the forfeiture of

his license. This penalty has been imposed by the Dis-

trict Court. It is certain that the Alaskan statutp does

not belong to the third class, for no formal proceedings are

necessary to revoke a license for good cause shown. A7id

only in this tliird class the authorities hold that the action

of a trihunal rcrnlinfj a license is rcvlewahlc because the

licensing hoard and judge must he a partij to the proceed-

ings, which it or he is not in the first and second classes

of statutes.

17 Ency. of Law, 20, and cases cited.

People vs. Forbes, 52 Hun, 80.

Com. vs. Wall, 145 Mass. 21G, 13 N. E. Rep. 486.
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It follows that as the Alaskan statute is not of this third

class the judgment under it revoking the defendant's li-

cense is not reviewable. But since jour Honors have seen

fit to grant a supersedeas, we have not argued this view

and merely mention it in this place to present in a stronger

light our contentions above.

Section 466 of the Alaska Code of Criminal Procedure

reads as follows

:

"That under the license issued in accordance with this

act no intoxicating liquors shall be sold, given or in any

way disposed of to any minor, Indian or intoxicated per-

son, or to an habitual drunkard."

No penalty is attached to this statute.

Section 473 of the iilaska Code of Criminal Procedure

reads as follows:

"That any person, having obtained a license under this

act, who shall violate any of its provisions, shall, upon

conviction of such violation, be fined not less than fifty

dollars nor more than two hundred dollars, and upon

every subsequent conviction of such violation during the

year for which such license is issued shall be fined a like

amount, and in addition to such fine shall pay a sum equal

to twenty-five per centum of the amount of the fine im-

posed for the offense immediately preceding, and have his

license revoked, and in case of nonpayment of the fines

and penalties above named shall be imprisoned for a

period of time not exceeding six months, or till the same

are paid. That after second conviction no license shall

thereafter be granted to said party: Provided, that no
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minor under sixteen years of age shall be allowed to enter

any place where liquors are sold other than retail, with-

out the consent of the parent or guardian of such minor."

Perhaps a sale of liquor to minors under this section

vrould be a sufficient violation of the provisions of the li-

cense, yet it does not in express terms apply to such a

case. While section 478 of the same code, set out, supra,

in this brief, provides a penalty for the sale of liquor to

minors. These three sections constitute the la^v in Alaska

in re;iard to the sale of liquor to minors. Reading them

together, the legislative intent is clear that such a sale

is a crime and punishable, and as section 478 provides a

punishment for this express case, it is the only punishment

which can be inflicted for the crime of selling liquor to

minors.

Summing up, we respectfully submit that the law abun-

dantly supports the following propositions

:

\

(a) The question of the legality of a trial for a mis-

demeanor by a jury of six men raises a constitutional ques-

tion and is only to be passed upon in the Supreme Court

of the United States. .

(b) The defendant at bar after he obtained his license

was bound at his peril, under the statutes of Alaska, to

see that it was not violated.

(c) The defendant at bar, having furnished the means

of running a saloon business to barkeepers and allowed

them to conduct it for him, in his absence, was bound to

see that they did not violate the law.
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(d) The barkeepers of the defendant having violated

the law by selling liquor to minors while in his employ-

ment, and acting in the course of that employment, their

unlawful act was his unlawful act, their guilty knowledge

was his guilty knowledge.

(e) Tlie wording of the Alaskan statute, cited supra,

is '^and no licensee shall imnnit to he sold in his establish'

ment any intox-lcating liquor of any kind to any person

under the age of twenty-one years," making the defendant

bound at his peril to obey this law. There is no alterna-

tive.

(f) Having thus violated the law he is amenable to

its penalty. This penalty consists of a forfeiture of his

license. Such a statute has been held constitutional and

valid.

(g) That under the exercise of the police power the

licensing authority has a valid right to revoke a license

and take away the privilege when a license violates the

law, for the privilege is impliedly granted only on condi-

tion that tlie licensee will not violate the law.

And lastly, if this defendant can sell liquor to the minors

of this frontier district, where law and order are hard to

enforce, where the officers of the government have long

coped, with little success, against crime of all classes, be-

cause such a class of men as this defendant utterly disre-

gard the sacred rights of morality and decency to gain

unto themselves the dollar, and escape the penalty which

the wisdom of the law-making bodv has written into the

statute, then he and others of the same ilk can and will
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continue to corrupt our 3^outli, invade the sanctity of our

homes and blight the coming generations with the poison

which has cursed a thousand times ere this, that they

might enrich their pockets.

Owing to the distance from San Francisco and the

means of communication from this place, which is only by

steamboat, we would not have had time to wait for the

appellant's brief, write a reply, have it printed and filed,

within the time limited by the rules of the court. And as

this brief is intended to be a reply to the appellant's brief

without having first seen this brief, it is perhaps of

greater length and more extensive than it would otherwise

be. But we trust that these inconveniences of communi-

cation under which Alaskans live have not caused us to

unnecessarily burden the minds of the Court.

So we respectfully and confidently submit that the

judgment of the lower court should be affirmed.

JOHN J. BOYCE,

United States Attorney for the District of Alaska, Divi-

sion No. 1. I
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Appellees.
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The Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

IN EaUITY.

THEI UNITE© STATES OF AMERICA,

Complainant and Appellant,

vs.

BITT'EK, RiOOT DEVELOPMEiNT COM-

PANY', (a Corporation), ANACONDA

MINING COMPANY (a Corporation),

ANACONDAi COPPER COMPANY (a

Corporation), ANIACONDA COPPER

MINING COIMPANY (a Corporation),

MARIGARET' P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of Marcus Daly,

Deceased, JOHN R. TOOLE, WILL-

IAM W. DIXON, WILLIAM SCAL-

LON, and DANIEL J. HENNElSSY,

Defendants and Appellees.

Caption.

Be it remembered that on the 2Gth day of February,

1903, the complainant Med its bill of complaint herein,

whicih is entered of final record, as follows, to wit:



The United States of America vs.

' THE UNITED ST'ATEiS OF AMERICA.

The Circuit Court of the United States for the Ninth Circuit

and District of Montana.

IN EQUITY.

THE UNITED STATES OF AMEKIOA, ^

Oomplainaiiit,

vs.

BITTER ROOT DEIVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY (a

Corporation), ANACONDA COPPER
MINING COMPANY (a Corporation),

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of Marcus Daly,

Deceased, JOHN R. TOOLE, WILL-

IAM W. DIXON, WILLIAM SCAL-

LON, and DANIEL J. HENNESSY,

Defendants.

Bill of Complaint.

To the Judges of tne Circuit Court of the United States

for the District of Montana

:

Your orator, the United States of America, by Phi-

lander C. Knox, Attorney General of the United States,

brings thist, its bill of complaint against the Bitter Root
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Development Company, a corporation; the Anaconda

Mining Company, a corporation; the Anaconda Copper

Company, a corporation; the Anaconda Copper Min-

ing Company, a corporation, all organized under and

by virtue of the laws of the State 'o"f Montana; Mar-

garet P. Daly; :Nriargaret P. Daly as executrix of the

last will and testament of Marcus Daly, deceased; John

R. Toole, William W. Dixon, William Scallon, and

Daniel J. Hennessy, citizens of the United States and

of the State of Montana, and residents in the State of

Montana, and thereupon your orator complains and

says:

1. That on the 1st day of April, 1888, said complain-

ant was and is now the owner in fee and in the posses-

sion of certain lands in the State of Montana, described

as followsi, to wit:

Sections twenty-eight (28), twenty-nine (29), thirty-

two (32), and thirty-three (33) of township numbered

five (5) north, of range numbered eighteen (18) west,

of the Montana meridian, in the Missoula land district.

State and district of Montana..

The southeast one-fourth (^) of the southeast one

fourth (i), and the northwest one-fourth (|) of section

twenty (20), and section eighteen (18) of township

three (3) north, of range twenty-one (21) west, of the

Montana meridian, in the Missoula land district. State

and District of Montana.

The southeast one-fourth (;}) of the southwest one-

fourth il), and the southwest one-fourth {\) of the

southeast one-fourth (^), and lot seven (7) in section
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fourteen (14), and the nortihwest one-fourth (^) of the

northeast one-fourth {^), and lot two (2) in section

tw^enty-three (23), township three (3) north, of range

twenty-one (21) west, of the Montana meridian, in the

Mssoula land district. State and District of Montana.

The southwest one-fourth (i) of the northwest one-

fourth (^), ajnd the northeast one-fourth (i) of the

southwest one-fourth (i), and the northwest one-fourth

(i) of the southeast one-fourth (J), and lot three (3)

of section fourteen (14) of township three (3) north, of

ranigje twenty-on^ (21) west, of the Montana meridian,

in the Missoula land district, State and District of

Montana.

The northwiest one-fourth (i) of the southwest one-

fourth (i), and lots three (3), seven (7), and eight (8),

in section twenty-five (25), and the southeast one-

fourth ii) of the northeast one-fourth (i) in section

twenty-six (26), township three (3) north, of range

tw^enty-one (21) west, of the Montana meridian, in the

Missoula land district, State and District of Montana.

The northeast one-fourth (i) of the southeast one-

fourth (i) of section twenty-seven (27), township

three (3) north of range twenty-one (21) west of the

Montana meridian.

The northeast one-fourth (|) of the northeast one-

fourth (^) of section nineteen (19), township two (2)

north of range twenty (20) west of the Montana

meridian.

The south one-half (^) of the southeast one-fourth

(i) and the south one-half (i) of the southwest one-
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fourth (I) of section twenty-one (21), township three

(3) north of range twenty-one (21) west of the Mon-

tana meridian.

The west one-half (|) of the northeast one-fourtli

(-]-) of section eighteen (18), township two (2) north

of range twenty (20) west of the Montana meridian.

Lots one (1), four (4), and eight (8) in section

twenty-three (23) and lot one (1) in section twenty-

six (26), township three (3) north of range twentj^-

one (21) west of the Montana meridian.

The north one-half {D of the southeast one-fourth

il) and the northeast one-fourth (|) of the southwest

one-fourth H) and the southeast one-fourth {\) of the

northwest one-fourth (|) of section twenty-one (21),

township three (3) north of range twenty-one (21)

west of the Montana meridian.

The south one-half (|) of the southeast one-fourth

{I) of section thirty-three (33) and the south one-half

(I) of the southwest one-fourth {^) of section thirty-

four (34) in township two (2) north of range twenty- one

(21) west of the Montana meridian.

Section four (4) in township one (1) north of range

twenty-one (21) west of the Montana medidian.

The northeast one-fourth (}) of section twenty-eight

(28) in township two (2) north of range twenty-one (21)

west of the Montana meridian.

Township one (1) north of range twenty-one (21)

w^t of the Montana meridian.

The northeast one-fourth (|) of the southeast one-

fourth %) and the west one-half (|) of the southeast
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one-fourth (l) and the southeast one-fourth (^) of the

southwest one-fourth (1) of section twenty-seven (27)

in township two (2) north of range twenty-one (21)

west of the Montana meridian.

The northwest one-fourth (i) of section twenty-seven

(2i7) and the west one-half (^) of the southeast one-

fourth (^) and the southeast one fourth (^) of the

southwest one-fourth (J) of section twenty-seven (27)

in township two (2) north of range twenty-one (21)

west of the Montana meridian.

The northeast one-fourth (i) of the southeast one-

fourth (i) of section eigiht (8) in township four (4)

north of range twenty-one (21) west of the Montana

meridian.

Section eighteen (18) and the southeast one-fourth

(I) of the southeast one-fourth (1) and the northwest

one-fourth (1) of section twenty (20) in township three

(3) north of range twenty-one (21) west of the Montana

meridian.

Sections^ seven (7) and eighteen (18) and the west one-

half (i) of the northwest one-fourth (i) and the north

one-half (|) of the southwest one-fourth (i) and the

north one-half (|) of the southeast one-fourth (i) of sec-

tion seventeen (17) in township four (4) north of range

twenty-one (21) west of the Montana meridian, and sec-

tion thirteen (13) in township four (4) north of range

twenty-two (22) west of the Montana meridian.

Township one (1) north, of range twenty-one (21) west,

of the Montana meridian.



135

Bitter Root Development Company et al. 7

The southwest one-fourth (|) and the west half (i) of

the southeast one-fourth (i) of section thirty-three (38),

in township two (2) north, of rangie twenty-one (21) west,

of the Montana meridian.

The south half (^) of the northeast one-fourth (l) and

the northeasit one-fourth (^) of the southeast one-fourth

ii) of section twenty-eight (28), township four (4) north,

of range twenty-one (21) west, of the Montana meridian.

Section twenty-three (28), in township two (2) north,

of range twenty-one (21) west, of the Montana meridian.

The northeast one-fourth Q) of the southeast one-

fourth (i) of section twenty-three (23), township three

(3) north, of range twenty-one (21) west, of the Montana

meridian.

The southeaiSt one-fourth (i) of the northwest one-

fourth (1) of section twenty-seven (27), township three

(3) north, of range twenty-one (21) west, of the Mon-

tana meridian.

The northwest one-fourth of section twenty-eight (28)

and the southeast one-fourth {{) and the west one-half

il) of the southeast one-fourth (1) and the southwest

one-fourth {^) of the northeast one-fourth (i) and the

northeast one-fourth (i) of the northeast one-fourth (|)

of section twenty-one (21) of the northwest one-fourth (i)

of section twenty-two (22), of township two (2) north, of

range twenty (20) west, of the Montana meridian.

The north one-half (i) of the northwest one-fourth (i)

and the southwest one-fourth (i) of the northwest one-

fourth (i) of section twenty (20) and the southeast one

fourth (i) of the northeast one-fourth (i) of section nine-
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teen (19), of township two (2) north, of range twenty

(20) Avest, of the Montana meridian.

The sonthwest one-fonrth (]) of the northwest one-

fourth (i) of section twenty-seven (2i7), township four (4)

north, of rangie twenty-one (21) west, of the Montana
meridian.

The southwest one-fonrth H) of section thirty-three

(33), township three (3) north, of rangie twenty-one (21)

"Rest, of the Montana meridian.

The southwest one-fonrth (^) of section tweuty-two

(22), township four (4) north, of range twenty-one (21)

west, of the Montana meridian.

The southeast one-fonrth (i) of the northwest one-

fourth (i) and the north one-half (i) of southwest one-

fourth (i) and the southwest one-fourth (i) of the sonth-

west one-fourth (i) of section twenty (20i), township two

(2) north, of range twenty (20) west, of the Montana
meridian.

,

Sections twenty-three (23) and twenty-four (24), town-
ship two (2) north, of range twenty-one (21) west, of the

Montana meridian.

Section twenty-five (25), township two (2) north, of

range twenty-one (21) west, of the Montana meridian.

The west one-half (i) of the northwest one-fourth (i)

of .section twenty-one (21), township two (2) north, of

rangie twenty (20) west, of the Montana meridian.

The south one-half (i) of the northeast one-fourth (-])

and the north one-half (i) of the southeast one-fourth

(D of section twenty (20), township two (2), north, of

range twenty (20) west, of the Montana meridian.
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The southwest one-fourth (|) of the southeast one-

fourth (i), and the southeast one-fourth (1) of the south-

east ii) of section twenty-two (2i2), and the northeast

one-fourth (^) of the northwest one-fourth (i), and the

northwest one-fourth {^) of the northeast one-fourth (:[)

of section twenty-seven (27), townsihip two (2) north, of

range twenty (20) west, of the Montana meridian.

The east one-half (^) of the northeast one-fourth (^)

and the southeast one-fourth (^) of section twenty-four

(24), township two (2) north, of range twenty-one (21)

west, of the Montana meridian, and the west one-half

(^) of the northeast one-fourth (l), and lots one (1), two

(2), and three (3) of section nineteen (19), and the west

one-half (|) of the southeast one-fourth (i) of section

eighteen (18), township two (2) north of range twenty

(20) west, of the Montana meridian.

The north one-half (|) of the northeast one-fourth (|)

and the east one-half (^) of the northwest one-fourth

(i) of section twenty-seven (27), township four (4) north,

of range twenty-one (21) west, of the Montana meridian.

The northwest one-fourth (j) of the southwest one-

fourth (^) of section twenty-seven (27), township four

(4) north, of range twenty-one (21) west, of the Mon-

tana meridian. All in the Missoula land district. State

and District of Montana.

The southeast one-fourth (j) of the southwest one-

fourth (l) and the southwest one-fourth (l) of the south-

east one-fourth (^) and lot seven (7) of section fourteen

(14), and the northwest one-fourth (|) of the northeast

one-fourth (^) and lot two (2), township three (3), range
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twenty-one (21) west, of the Montana meridian, in the

county of Eavalli, State and District of Montana.

The north one-half (|) of the northwest one-fourth

(I) of section twenty-six (26) and the southeast one-

fourth (^) of the southwest one-fourth (l) and the south-

west one-fourth {^) of the southeast one-fourth {^) of

section twenty-three (23), township two (2), range twen-

ty-one (21) west, of the Montana meridian, in the county

of Ravalli, State and District of Montana.

The south one-half (|) of the southwest one-fourth

(I) and the northeast one-fourth (i) of the southwest

one-fourth (^) and the southwest one-fourth (1) of the

southeast one-fourth (|) of section eleven (11), township

four (4), range twenty-one (2l) west, of tfie Montana me-

ridian, in the county of Ravalli, State and District of

Montana.

The north one-half (|) of the southeast one-fourth (^)

and the north one-half (^) of the southwest one-fourth

(i) of section ten (10), range twenty-one (21), township

four (4) west, of the Montana meridian, in the county of

Ravalli, 'State and District of Montana.

The northwest one-fourth (^) of the southeast one-

fourth il) and the southeast one-fourth (^) of the north-

west one-fourth (i) of section eleven (11), township four

(4), range twenty-one (21) west, of the Montana meri-

dian, in the county of Ravalli, State and District of

Montana.

The northeast one-fourth (^) of the northeast one-

fourth (i) of section fifteen (15), township four (4),

range twenty-one (21) west, of the Montana meridian,
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in the county of Ravalli, State and District of Mon-

tana.

The east one-half (^) of the northwest one-fourth (|)

and the east one-half (^) of the southwest one-fourth (l)

of section twenty-eight (28), township six (6), range

twenty-one (21), west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

The southeast one-fourth (^) and the west one-half

(I) of the southwest one-fourth (^) and the southwest

one-fourth (|) of the northwest one-fourth (^) of sec-

tion three (3), township five (5), range twenty-one (21)

west, of the Montana meridian, in the county of Ravalli,

State and District of Montana.

The southwest one-fourth (^) of the northeast one-

fourth (^) and the southeast one-fourth (^) of the north-

east one-fourth (|) of section fifteen (15) township four

(4), range twenty-one (21) west, of the Montana meri-

dian, in the county of Ravalli, State and District of

Montana.

The west one-half (|) of the northeast one-fourth

(I), and the southeast one-fourth (|) of the northeast

one-fourth (i), and the northeast one-fourth (|) of the

southeast one-fourth (^) of section thirty-three (33),

township six (6), range twenty-one (21) west, of the Mon-

tana meridian, in the county of Ravalli, State and Dis-

trict of Montana.

The northeast one-fourth (^) and the southeast one-

fourth (^) of section thirty-three (33) and the south-

west one-fourth (i) of section thirty-four (34), town-

ship six (6) north, of range twenty-one (21) west, of the
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Montana meridian, in the county of Missoula and State

and District of Montana.

Tlie southwest one-fourth (|) of section fifteen (15),

township five (5), range twenty-one (21) west, of the

Montana meridian, in the county of Ravalli, State and

District of Montana.

Lands in section two (2), township four (4) north, of

range twenty-one (21) west, of the Montana meridian, in

the county of Ravalli, State and District of Montana.

The southwest one-fourth (^) of the northwest one-

fourth (I) of section twenty-six (26), and the northwest

one-fourth (|) of the southwest one-fourth (I) of sec-

tion twenty-six (26), township two (2), range twenty-one

(21), west, of the Montana meridian, in the Missoula

land district, State and District of Montana.

The southeast one-fourth (^) of the southeast one-

fourth (^) of section thirty-four (34), and the west one-

half (I) of the southwest one-fourth (l) and the south-

Avest one-fourth (^) of the northwest one-fourth (^) of

section thirty-five (35), township two (2), range twenty

(20) west, of the Montana meridian, in the Missoula land

district, State and District of Montana.

Land on the east fork of the Bitter Boot River, and

near what will be when the survey is accepted section

twenty-seven (27), township two (2), range twenty (20)

west, of the Montana meridian, in the county of Ra-

valli, State and District of Montana.

Lands being on the w^est fork of the Bitter Root

River and which when surveyed will be in township

one (1), range twenty-one (21) west, of the Montana
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meridian, in the Missoula land district, State and Dis-

trict of Montana.

The southwest one-fourth (]) of the southeast one-

fourth (1) and the east one-half (|) of the southeast one-

fourth of section twenty-seven (27), and the northwest

one-fourth (|) of section thirty-four (34), township three

(3) north, of rang'e twenty-one (21), west, of the Mon-

tana meridian, in the county of Ravalli, State and Dis-

trict of Montana.

The southeast one-fourth H) of the southwest one-

fourth (^), and the southwest one-fourth (^) of the

southeast one-fourth {^), and lot seven (7), of section

fourteen (14), and the northwest one-fourth {\) of the

northeast one-fourth (|), and lot two (2) of section

twenty-three (23), township three (3), range twenty-one

(21) west, of the Montana meridian, in the county o*

Ravalli, State and District of Montana.

The southwest one-fourth (|) of the southwest one-

fourth {I) of section twenty-eight (28i), township six

(6), range twenty-one (21) west, and the balance of land

now claimed in said section twenty-eight (28), by Lee

Hyatt, in the Missoula land district. State and District

of Montana.

The west half (^) of the northwest one-fourth {\),

and the west half (|) of the southwest one-fourth (|)

of section twenty-eight (28), township six (6), range

twenty-one (21) west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

The northwest one-fourth {\) of section thirty-three

(33), range twenty-one (21) west, of the Montana meri-
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dian, in the county of Ravalli, State and District of

Montana.

The southwest one-fourth (|) of section fifteen (15),

township five (5) north, of range twenty-one (21) west,

of the Montana meridian, in the county of Missoula,

State and District of Montana.

The southeast one-fourth of the southwest one-fourth

(i), and the south half (1) of the southeast one-fourth

(i) of section twenty-one (21), and the southwest one-

fourth (i) of the southwest one-fourth (i) of section

twenty-two (22), township two (2), range twenty (20)

west, of the Montana meridian, in the county of Ra-

valli, State and District of Montana.

The east side and adjoining the Bitter Root River in

section two (2), township four (4) north, of range twenty-

one (21) west, of the Montana meridian, in the county

of Ravalli, State and District of Montana.

Lands on the east side of the Bitter Root River, ad-

joining said river in section two (2), township four (4)

north, of range twenty-one (21) west, of the Montana

meridian, in the county of Ravalli, State and District of

Montana.

Lands situated in township two (2), range twenty (20)

west, of the Montana meridian, in the Missoula land

district, State of Montana.

Forty acres in township two (2) north, of range

twenty-one (21) west, in section thirty-four (34); also

one hundred and twenty (120) acres in section three

(3), township one (1) north, of range twenty-one (21)

west, adjoining the west fork of the river, in the county

of Ravalli, State and District of Montana.
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The north one-half (|) of section seventeen (17), town-

ship one (1) north, of range twenty-one (21) west; the

southwest one-fourth (|) of section twenty (20), town-

ship (1) north, of range twenty-one (21) west; the north-

west one-fourth (|) of section twenty (20), township one

(1) north, of range twenty-one (21) west; and the north

one-half (^) of the northeast one-fourth (^) of section

thirty (30), township one (1) north, of range twenty-one

(21) west, of the Montana meridian, in the county of

Ravalli, State and District of Montana.

The southwest one-fourth of the southwest one-fourth

(|) of section thirty-four (34), and the south one-half

(I) of the southeast one-fourth {\) of section thirty-three

(33), township two (2) north, of range twenty-one (21)

west, and the northeast one-fourth {I) of the northeast

one-fourth (|) of section (4), township one (1) north, of

range twenty-one (21) west, of the Montana meridian,

in the Missoula land district, State and District of Mon-

tana.

Lands situate, lying and being in township one (1),

range twenty-one (21) west, of the Montana meridian,

in the county of Ravalli, State and District of Montana.

The north one-half (^) of the northwest one-fourth

(I) of section twenty-six (26), and the southeast one-

fourth (I) of the southwest one-fourth (|), and the

southwest one-fourth {\) of the southeast one-fourth (1)

of section twenty-three (23), township two (2), range

twenty-one (21) west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

Lands situate, lying and being in sections twenty-five

(25) and thirty (30), township one (1) north, of range
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twenty-one (21) west, and township one (1), north, of

range twenty-two west, of the Montana meridian, in

the Missoula land district, State and District of Mon-

tana.

Lands lying in the east side of the south fork of the

Bitter Root River, in the Missoula land district. State

and District of Montana, a more particular description

of which said land is to your orator unknown.

The north one-half (^) of section four (4), township

one (1) north, of range twenty-one (21) west; the south-

east one-fourth (|) of the southeast one-fourth (^) of

section five (5), township one (1) north, of range twenty-

one (21) west; the northeast one-fourth (i) of section

eight (8), township one (1) north, of range twenty-one

(21) west; and the northwest one-fourth (1) of section

nine (9), township one (1) north, of range twenty-one (21)

west, of the Montana meridian, in the Missoula land

district. State and District of Montana.

Lands within the boundaries of the Bitter Root For-

est Reserves and will be when surveyed in townships one

(1) north and one (1) south, range twenty-two (22) west,

of the Montana meridian, in the Missoula land district.

State and District of Montana.

Lands within the boundaries of the Bitter Root Forest

Reserves and will be, when surveyed, in townships No.

one (1) north, and No. one (1) south, range No. twenty-

iwo (22) west, of the Montana meridian, in the Missoula

land district. State and District of Montana.

Unsurveyed lauds as follows:
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Lands lying on the East Fork of the Bitter Root River

in township one (1) north, of range twenty (20) west,

of the Montana meridian, and adjoining the claim of

Herbert Lord on the East Fork of the Bitter Root
River, in the Missoula land district, a more particular

description of which said lands is to your orator un-

known.

One hundred and sixty acres of unsurveyed land on
the East Fork of the Bitter Root River, in the Missoula

land district, State and District of Montana, a more
particular description of which said land is to your

orator unknown.

Lands situated about one mile east of White's Hot
Springs, in a canyon about one-fifth of a mile wide and

extending one-half of a mile along the East Fork of

the Bitter Root River, in the ]Missoula land district.

State and District of Montana.

One hundred and sixty acres of unsurveyed land on

the main road from Darby to Sula, Montana, adjoining

the East Fork of Bitter Root River and one and a half

miles southeast of section thirty-four, township two (2)

north, of range twenty west, of Montana meridian.

Lands situated about one mile east of Wile's Hot

Springs and extends one mile along both banks of the

East Fork of Bitter Root River, in the Missoula land

district, State and District of Montana, a more particu-

lar description of which said land is to your orator un-

know^n.

One hundred and sixty acres on the main road from

Darby to Sula, Montana, and adjoining the East Fork
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of the Bitter Root River, and two miles soutlieast of

section thirty-four (34), township two (2) north, of range

twenty (20) west, of tlie Montana meridian. State and

District of Montana, a more definite description of

which said land is to your orator unknown.

One hundred and sixty acres on the main road from

Darby to Sula, Montana, and adjoining the East Fork

of the Bitter Root River, and two and one-half miles

southeast of section thirty-four (34), township two (2)

north, of range twenty (20) west, of the Montana merid-

ian, in the Missoula land district, State and District of

Montana, a more particular description of Avhich said

land is unknown to your orator.

A strip of unsurveyed land beginning one-fourth of

a mile from squatter claim of T'. W. Laird; that is, one-

half mile south of W. P. Bean land in section thirty-

four (34), township two (2) north, of rainge twenty

(20) west, of the Montana meridian, and extending up

Laird Creek that empties into the East Fork of Bitter

Root River, and also on the mountain on the north side

of said creek in the Missoula land district, State and

District of Montana, a more definite description of which

said land is to your orator unknown.

2. Your orator further shows that on the day and

year last aforesaid on these vast tracts of land there

were then growing and standing great forests of pine,

fir, and other kinds of trees of various dimensions, fit

to manufacture into lumber for mining, commercial,

and all other purposes for which lumber is used; that

said forests were of great value, to wit, of the value of

two million dollars (|2,000,000) and upwards, the ex-
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act value thereof being to your orator unknown;
that these forests and the land upon which they were
growing and standing were the absolute property of

the complainant, the United States of America, and
was a portion of its public domain.

3. Your orator further shows that on this the day of

fi.ling its bill of complaint in this court the lands above
described have for the most part been stripped of the
pine and other trees and timber that were standing

and growing up them as aforesaid, and, except very

small portions thereof, were so denuded without li-

cense, authority, or permission of the United States

or anyone authorized to represent the complainant;

and this was done in violation of its laws, both civil,

and criminal, and thereby and in consequence of said,

spoliation the complainant has lost millions of dollars'

worth of its property under circumstances named in

the succeeding paragraphs of this bill of complaint.

4. Your orator further shows that one Marcus Daly,,

who is now dead, but who was on the date and year
aforesaid a citizen of the State of Montana, and a resi-

dent thereof, well knowing of the location of these,

lands, their accessibility, and the great value of the,

timber then growing thereon, did on or about the 1st

day of January, 1890, determine that he would convert

and appropriate to his own use all of the merchantable
and marketable timber growing and standing thereon,

without buying said timber or obtaining any right or

authority, except as hereinafter stated, from your ora-

tor, the United States of America. That in order to

more effectually carry out these designs and purposes,.
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lo conceal his identity, to enrich himself individually, to

escape personal liability, and to better deceive the pub-

lic and the lawful officers and agents of the complain-

ant, he determined that he would organize a corporation

under the laws of the State of Montana; and for that

purpose the said Daly called to his aid and assistance

certain other persons, namely, John R. Toole, William

Toole, William W. Dixon, James W. Hamilton, Moses

Kirkpatrick, William Scallon, Malcolm B. Bromley,

Michael Donohue, William L. Hoag, Daniel J. Hen-

nessy, and Joseph V. Long, and by conspiracy and

confederation with said parties, and in pursuance of

such fraudulent purpose as aforesaid, they organized,

on or about the 12th day of August, 1800, the Bitter

Root Development Compauy, the defendant. In its ar-

ticles of incorporation, which were duly filed with the

secretary of the State of Montana, said John R. Toole,

William Toole, and James W. Hamilton were named

as incorporators, and James W. Hamilton, William

Toole, Daniel J. Hennessy, John R. Toole, and Will-

iam W. Dixon were named as trustees to manage the

affairs of the company for the first three months of its

existence, and the town of Hamilton, in said State, was

named as the principal office of said corporation. The

capital stock of said corporation was fixed at the sum

of three hundred thousand dollars (P00,000.00), divided

into one hundred thousand shares, of the par value of

three dollars (|3.00) per share.

5. Your orator further shows that said incorporators

and trustees had but a nominal interest in said corpo-
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ration, but certain of them were agents, and others

attorneys of said Marcus Daly, and as such conspired

with him as to the manner and means by which his*

said purpose to denude said lands of your orator could

be best carried out. In pursuance of such conspiracy

it was necessary that a certain number should subscribe

for stock in said corporation, which was done, but all of

said shares were in fact subscribed for the use of and

controlled by said Marcus Daly. Your orator charges

that not only in the formation of said corporation and

other corporations to be hereinafter named said John

I4. Toole, William Toole, William W. Dixon, James W.

Hamilton, Moses Kirkpatrick, William Scallon, Mal-

colm B. Bromley, Michael Donohue, William L. Hoag,

Daniel J. Hennessy, and Joseph V. Long aided and as-

sisted said Marcus Daly, but in many other ways up

to the time of his death they engaged with him in

the work of spoliation, which, in pursuance of such

conspiracy had been planned and was later carried

out as hereinafter particularly described; and said par-

ties other than Dialy participated in the profits thereof,

but just how, and to what extent is to your orator

unknown; and your orator shows that such of the above

as are not made defendants herein are either dead, out-

side of the jurisdiction of this court, or have no estate.

6. Your orator further shows that at once on the

organization of this corporation, and under the corpo-

rate name thereof, said parties heretoforei namead com-

menced the work of cutting and carrying away from,

said lands the trees and timber then growing and stand-
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icg thereon, using at first in their operations several

portable sawmills, but later, on or about the year

1892, a larg^ lumber and sawmill wasi erected at the

town of Hamilton, on Bitter Boot River, in close prox-

imity to a portion of the lands above described and

the timber growing thereon. The work of cutting,

hauling, transporting to the river, and driving the tim-

ber to said mill and manufa'cturing the same into lum-

ber was prosecuted with gTeat and unremitting indus-

try for several years thereafter, to the great profit and

advantage of the said conspirators and to the great

loss of your orator.

7. Your orator further show's that not only at the

time of the organization of said corporation, but at all

times while it was doing business, its oflftlcers, directors,

trustees, and stockholders acted for and in behalf of

said Marcus Daly, as his agents, and had knowledge

of its principal operations, and well knew that the logs

that were being brought to its mill and converted into

lumber were taken, without right or authority, from the

public domain of your orator, and that they had no

legal right or title to the same, except as to a small

fraction thereof, as hereinafter stated.

8, Your orator further shows that in pursuance of

such fraudulent conspiracy, for the purpose of carry-

ing out the same, and in order to conceal such action,

said Marcus Daly, aided by the other parties and as

aforesaid, under the name of the Bitter Root Develop-

ment Company, did at certain times during the several

years of said depredations apply to and obtain from
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the lawful agents of your orator licenses to cut upon

certain small portions of the tracts above described,

and under cover of such permits said conspirators not

only cut, carried away, and manufactured the timber

growing upon the lands included in such licenses, but

well knowing that such permits gave them no right or

authority to enter upon other lands of your orator,

they willfully and fraudulently entered upon large

tracts of lands adjacent thereto and cut, carried away,

drove, and manufactured the timber growing thereon,

and afterwards sold the lumber and timber to persons

and corporations to your orator unknown and known

only to said Marcus Daly, his said agents, and the

officers of said Bitter Root Development Company, and

appropriated the proceeds of such sales to their own

use, but just when such sales were made, just how much

the proceeds, to whom beside said Marcus Daly such

proceeds were paid, in what proportion, in what way,

and at what particular time, it is impossible for your

orator to say, as all books of account, of every kind

iind character, were then and are now in their pos-

session, under their control, or with their assigns.

9. Your orator further shows that in pursuance of

said conspiracy, and in the execution thereof, in order

to more effectually conceal the same from your orator,

its officers and agents, the said Marcus Daly and the

other parties before mentioned, engaged the services

of a large number of men, falsely representing that

they had authority from your orator to cut the grow-

ing timber on tracts of land not included in any li-

cense, and made contracts with such men by the terms
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of which the said conspirators were to pay a certain

amount for logs delivered at the river bank by the

parties so employed, by reason of which representa-

tions and contracts a large number of men were in-

duced to cut down trees and haul them as logs to the

river bank, and transport said logs to the company's

mill at Hamilton, and thereby innocently aided the

conspirators in their unlawful acts and enable them
to successfully prosecute the same.

10. Your orator further shows that in pursuance of

said conspiracy, and in the execution thereof, the said

Daly and his associates, acting through and under the

corporate name of the defendant. Bitter Root Develop-

ment Company, entered into other contracts or agree-

ments with other parties, namely, Kendall Brothers,

Harper Brothers, O. L. Shook, William Toole, Andrew

Kennedy, D. V. Bean, John Ailport, and divers other

persons to your orator unknown, by the terms of which

they were to be paid specified prices per thousand feet,

board measure, for logs delivered at the sawmill at

Hamilton, both parties to said agreements well know-

ing at the time that the timber belonged to your orator

and was to be unlawfully cut and removed. Said con-

tractors, so-called, acting for and in behalf of said Mar-

cus Daly and his said confederates, under the name
of the Bitter Boot Development Company, during the

year 1891 and for several years next thereafter, will-

fully trespassed upon the hereinbefore described lands

of the complainant, cutting millions of feet of logs, and

hauling them to the Bitter Root River, and thence to

the mill of the defendant, Bitter Root Pevelopment
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Company, at Hamilton, where they were converted

into lumber and sold to the general public, and the

proceeds thereof appropriated in large part by said

Marcus Daly, and the balance by his associates in said

conspiracy, but just how much, and in what propor-

tion, your orator, for the reasons above stated, is un-

able to say.

11. Your orator further shows that the said Marcus

Daly and his associates, in further execution of said

conspiracy, organized other corporations for the pur-

pose of concealing their illegal acts and complicating

and confusing the situation, so as to make detection

and proof of the same difficult, if not impossible. One

of these schemes was as follows: On or aibout the 14th

day of January, 1891, they organized a corporation

known as the Anaconda Mining Company, with an or-

ganized capital stock of |12,5'00,000, divided into 500,000

shares of the par value of f25 per share. That withini

loss than one year thereafter, namely, on the 5th day

of December, 1891, a stockholders' meeting was held

in the city of Butte, Montana, and at said meeting the

capital stock of said corporation was increased to

twenty-five million dollars (25,000,000.00) and the shares

thereof increased to one million (1,000,000) shares.

That at said stockholders' meeting it appeared that no

one of the incorporators or the trustees that were

named at the time of its incorporation a few months

before had any substantial interest therein; and later,

namely, on the 31st day of December, another meeting

of said stockholders was held, at which time it was

voted to extfend the term of existence of said corpora-
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lion for forty years from the date of its original incor-

poration, and at that meeting it appeared that Mar-

cus Daly, either in his own person, or as trustee, or

as a proxy, controlled nearly seven hundred thousand

(700,000) shares of the million shares of the capital stock

of said company, and in less than six months there-

after the capital stock was reduced from twenty-five

million dollars (|2t5,00O,00i0.00) to one million dollars

(11,000,000.00), and the shares from' one million (1,000,-

000) to forty thousand 4'0,000).

12. Your orator further shows that in furtherance

of the conspiracy aforesaid, the said Marcus Daly, on

the 27th day of April, 1894, through his agents, pro-

cured to be conveyed unto himself all of the property

of said Bitter Root Development Company, receiving

a deed from said Bitter Root Development Company,

executed by William Toole as its president and Joseph

Kerrigan as its secretary, which said deed was duly

recorded on page 302 of Book 16, in the proper office

for the recording of deeds in the county of Ravalli,

State of Montana. In said deed appear these words:

"The Bitter Root Development Company, for and in

consideration of one dollar, transfers all of its prop-

erty of every kind and description, real and personal,

iimber lands, timber-cutting privileges, and rights,

timber, logs, mills, water rights, and water ditches,

flumes, pipe lines, and rights of way—in fact every-

thing belonging to the Bitter Root Development Com'

pany, to Miarcus Daly."

Your orator further says that four days after so

receiving this deed, namely, on the 1st day of May,
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1894, said Marcus Daly deeded this same property to

the other of his corporations, the aibove-named Ana-

conda Mining Company, for the express consideration

of one million four hundred and forty-two thousand

three hundred and seventy-nine dollars and forty-six

cents (fl,442,379.46), which said deed was duly recorded

in said book 1(), on page 280. Your orator expressly

charges that said Marcus Daly did in fact receive the

consideration named in said deed, the whole thereof

being directly the result of the spoliation of the lands

of your orator as aforesaid, and that the moneysi so

received by him belonged in fact to your orator; but your

orator charges on information that said Marcus Daly

did not receive all of the same in cash, but a portion

of same was taken in stock in said Anaconda Mining

Company, but just how much he received in cash and

how much was carried over and appeared in stock

of said company your orator is unable to state.

13. Your orator further shows that in furtherance of

the conspitracy aforesaid, said defendants, Moses Kirk-

patrick, William Scallon, and Malcolm B. Bromley,

acting for and in behalf of said Marcus Daly, on the

6th day of June, 1895, pursuant to and in conformity

with the statutes of Montana relating to corporations

for industrial and productive purposes, organized the

Anaconda Copper Company, with an authorized capi-

tal stock of thirty million dollars (|30,00O,000.0'0), di-

vided into three hundred thousand (300,000) shares of

the par value of one hundred dollars (fl:OiO.OO) each,

with an authorized term of existence of forty years,

and the following-named persons were named as trus-
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tees for the first three months of its existence, to wit,

Moses Kirkpatrick, William Scallon, Malcolm B. Brom-

ley, Michael Donohue, William L. Hoag, Daniel J. Hen-

nessey, and Joseph V. Long, with its principal office

at Butte,, Silverbow Oounty, Montana.

14. Your orator further shows that nine days there-

after the same persons, named as incorporators of the

corporation last named, organized under the same law

the defendant corporation, the Anaconda Copper Min-

ing Company, with an authorized capital stock of thirty

million dollars (|30,000,000.00), divided into one mil-

lion two hundred thousand shares (1,200,000) of the par

value of twenty-five dollars )(|25.00) each, with the

same seven trustees to manage the affairs of said cor-

poration for the first three months of its existence, with

its principal oflflce at Anacondda, in said State.

15. Your orator shows that in the execution of said

conspiracy, and for the purpose of complicating the sit-

uation, said Marcus Daly, through his agents, did again,

and within one year and twenty-nine days after hav-

ing transferred his property to the Anaconda Mining

Company, convey the identical property that was named

in said deeds to the above-named Anaconda Copper

Mining Company for and in consideration of the sum

of one dollar, the Anaconda Mining Company execut-

ing a deed through and by its president, W. W. Dixon,

and its secretary, F. E. Sergeant, and said deed is re-

corded in the same book of records on page 441.

16. Your orator further shows and charges that

these several conveyances were made in the main in

furtherance of said conspiracy, and in pursuance of a
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purpose to so complicate the situation as to make de-

tection difficult, if not impossible. That the convey-

ance by the Bitter Root Development Company to said

Marcus Daly, for one dollar, of all of its property was

fraudulent, and that said Marcus Daly did, under the

name of the Anaconda Mining Company, carry on the

same work of spoliation of your orator's trees, timber,

and lands, and that later, and from the time of the

conveyance of all its corporate property to the Ana-

conda Copper Mining Company, he carried on the work

under that name until the date of his death. That he

continued to use the same means, the same mill at

Hamilton, and the officers, directors, and stockholders

of each of said corporations knew of the illegal work

that had been done, and so knowing continued the

same. And your orator expressly charges that all of

the corporate assets of every kind and character of the

Bitter Root Develojjment Company either appeared in

the stock of the other corporations, or was appropri-

ated by Marcus Daly and his assistants to their own use

and benefit; but just how much was carried over in the

said corporations, and how much was divided previous

to the last deed named herein, and how much of the

property of your orator was converted by said last-

named company between the date of its organization

and the death of said Marcus Daly hereinafter de-

scribed, and how much thereof was appropriated by

said company, and how much by Daly and his associ-

ates, it is impossible for your orator, with the means at

hand, to state.



30 The United States of America vs.

17. Your orator further shows that by reason of

such spoliation, continued and carried on during the

period of about ten years, it has lost property of great

value, to wit, of the value of two million dollars and

upwards, and that Marcus Daly and the other defend-

ants named herein occasioned this loss by willfully tres-

passing upon said lands of your orator, and without

its consent, or the consent of any of its authorized of-

ficers, and in violation of its laws, both civil and crim-

inal, appropriated and converted to their own use the

trees and timber growing thereon. That said defend-

ants, or some of them, have had at all times, and now

have possession of the sawmill at Hamilton, wherein

the logs were converted into lumber, and they have re-

ceived all the proceeds of said sales and divided the

same among them; but by reason of the frauds prac-

ticed by said defendants, as aforesaid, and their acts

performed for the express purpose of concealing from

your orator the facts of the case by means of the forma-

tion and the dissolving and the reforming of corpora-

tions, and by reason of said defendants having posses-

sion of all books of account it is impossible for your

orator to set forth to a greater extent the details of

this conspiracy, or to show just when or by whom the

particular acts of spoliation were performed, or just

when and to whom the logs when manufactured into

lumber were sold, or just when and by whom the pro-

ceeds thereof were obtained and when the same were

divided.
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18. Your orator further shows that at the time that

these trespasses were committed the territory on which

the same took place was but sparsely settled, and was

thousands of miles away from the seat of government,

and it was impossible with the means that your orator

had at hand to properly patrol and protect its domain

from the willful trespasses of the defendants, and that

the Government of the United States used such care

in the protection thereof as it had the means to do.

That the agents employed by your orator were misled

by the defendants' assertion of ownership, as afore-

said; that the frauds and trespasses of the defendants,

w^hich have resulted in the denuding of these lands of

your orator and in depriving your orator of property

of the value of several millions of dollars, were not

discovered in their entirety until a comparatively short

time ago.

19. Your orato^ further shows that it has com-

menced several actions at law in this Honorable Court

to recover the value of the timber heretofore taken by

the defendants, or some of them, from the lands above

particularly described, and that the same are now pend-

ing in this court, but that by reason of the frauds

and conspiracies above set forth, and the complications

which have resulted therefrom, no plain, adequate, and

complete remedy can be given your orator by said

actions at law, and your orator is only relievable in a

court of equity, where matters of this kind are prop-

erly cognizable and relievable.

20. Your orator further shows that Marcus Daly died

in the city of New York on the 12th day of Novem-
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ber, A. D. 1900; that at the time of his death he was

a resident of the county of Deer Lodge, State and Dis-

trict of Montana, and left an estate worth about |12,-

000,000, consisting of real and personal property lo-

cated in said county and State and elsewhere. And
your orator expressly charges that a large portion of

said estate was the result of the proceeds of his illegal

acts in his lifetime in trespassing upon the lands of

your orator, as hereinbefore charged, and converting

the proceeds of the sale of the timber growing thereon

to his own use and benefit; that in his lifetime he

made and published his last will and testament where-

by he appointed the defendant, Margaret P. Daly, ex-

ecutrix thereof; that on the 14th day of February, A.

D. 1901, at the city of Anaconda, said last will and

testament was duly proved and duly admitted to pro-

bate in the District Court of the county of Deerlodge,

District of Montana; that thereupon, on the 15th day

of February, A. D. 1901, letters of administration were

duly issued thereon to the said defendant, Margaret

P. Daly, by the said court; that the said defendant,

Margaret P. Daly, duly qualified and entered upon the

discharge of her duties as executrix, and that the said

letters testamentary have not been revoked, and are

now in full force and effect.

21. Your orator further shows that the said Mar-

garet P. Daly, under and by virtue of the terms of said

will and as the wife of said Marcus Daly, is now the

owner of a large portion of his estate.

In consideration whereof, and for as much as your

orator is, for the reasons stated, remediless in the
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premises at and by the strict rule of the common law,

and is only relievable in a court of equity where mat-

ters of this kind are properly cognizable and relievable,

to the end that your orator may have that relief which

it can only obtain in a court of equity; and that each

one of the 'defendants above named may answer the

premises, but not upon oath or affirmation, the benefit

whereof is expressly waived by your orator, your orator

prays the court as follows:

First.—That the defendant, Margaret P. Daly, both

in her own person, and as executrix of the last will

and testament of her husband, Marcus Daly, deceased,

and each of the defendants above named, be decreed

to hold in trust for the use and benefit of your orat«>r

so much of their estate, both real and personal, as

shall have come to them, or either of them, directly

from the proceeds of the conversion of the timber of

your orator, as aforesaid.

Second.—That the complainant have and recover from

Margaret P. Daly, both personally and as executrix,

and from each of the other defendants above named, the

profits, gains, and advantages which the said defend-

ants, or either of them, have received or made or which

have arisen or accrued to them, or either of them, by

reason of the willful trespasses upon the public domain

of your orator, hereinbefore particularly described, and

by reason of the fraudulent conversion of the trees and

timber growing thereon, the logs had therefrom, and

the lumber manufactured from the same.

Third.—That each of the defendants may make a

full and true discovery and disclosure of and concern-
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ing the transactions and matters aforesaid, and that an

accounting may be taken by and under the direction

and decree of this Honorable Court of all the dealings

and transactions between your orator and the defend-

ants. That on such accounting the defendants and each

of them be required to produce all licenses, permits,

and all other documents of every kind and character

which they, or any of them, may have received from

your orator, by which they, or any of them, claim or

claimed the right to enter upon any of said lands of

your orator and cut and remove the trees and timber

then growing thereon.

Fourth.—That the defendants and each of them ac-

count for the number of logs received by them and

manufactured into lumber at the sawmill at Hamilton,

in said district, or at any other mill or mills owned or

used by them in the manufacture of said logs into

lumber, and also the gains, profits, and advantages

which the said defendants, or either of them, or the

estate of said Marcus Daly have received or made, or

which have arisen or accrued to, them, or either of them,

from trespassing upon the lands of the complainant,

above described and set forth, and in converting to their

own use and benefit the trees and timber growing

thereon.

Fifth.—That the said defendants and each of them dis-

cover and set forth full, true, and particular accounts
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of all and every sum or sums of money received by

them, or either of them, or by any person or persons

by their, or either of their, order, or for their, or either

of their, use, for or in respect of the saiij sale or sales

of logs cut from said lands of said complainant, or the

lumber obtained from said logs, and when and from

whom each and every of such sums were, respectively,

received, and how the same, respectively, have been

applied or disposed of, and to show when and where

the proceeds of said sales were invested by each of said

defendants, and in what form of real or personal estate

they now exist.

Sixth.—That the defendants, and each of them, may

set forth a list or schedule and description of all books

of account of every kind and character, and of all

deeds, documents, letters, papers, or writings of every

kind whatsoever relating to the matters aforesaid, or

any of them, wherein or whereupon there is any note,

memorandum, or writing relating in any manner there-

to, which are now or ever were in their or either of

their possession or power, and more particularly de-

scribed, which now are in their or either of their pos-

session or power, and may deposit the same with the

clerk of this court or with the standing master in

chancery thereof for the purposes of inspection and ex-

amination by your orator, and for all other legitimate

and usual purposes, in order that your orator may as-
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certain therefrom and thereby the particular facts and

circumstances, which is absolutely necessary in order to

enable your orator to obtain possession and knowledge

of the details of this conspiracy; and that when such ac-

counting shall be made, and it shall be ascertained that

said defendants have received and taken into their pos-

session money or other forms of property directly re-

sulting from their participation in the conspiracy afore-

said, and in the spoliation of the lands of your orator as

aforesaid, that this Court shall decree that they pay

the amount thereof, with interest from' the date they

so received the same, to your orator, witli costs of this

suit, and that your orator may have such other and

further relief in the premises as the nature and the

circumstances of this case may require and as may be

agreeable to equity and good conscience.

May it please the Court to grant to your orator a

writ of subpoena to be directed to the said Margaret P.

Daly; Margaret P. Daly, as executrix of the last will

and testament of Marcus Daly, deceased; Bitter Root

Development Company, Anaconda Mining Company,

Anaconda Copper Company, Anaconda Copper Mining

Company, John R. Toole, William W. Dixon, William

Scallon, Daniel J. Hennessy, thereby commanding them,

and each of them, at a certain time, and under a cer-

tain penalty to be fixed, personally to appear before

this Honorable Court, and then and there full, true,
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direct, and perfect answer to make to all and singular

the premises, and to stand to, perform, and abide by

such order, direction, and decree as may be made

against them in the premises, as shall be meet and

agreeable to equity, and your orator will ever pray.

T. C. KNOX,

Attorney General of the United States.

J. K. RICHARDS,

Solicitor General of the United States.

FRED A. MAYNARD,

Special Assistant United States Attorney, Solicitor for

Complainant.

CARL RASCH,

United States Attorney and Solicitor for Complain-

ant.

M. C. BURGH,

Of Counsel.

No. 207. The United States of America. The Cir-

cuit Court of the United States for the Ninth Circuit

and District of Montana. In Equity. The United States

of America, Complainant, vs. Bitter Root Development

Company, a Corporation; Anaconda Mining Company,

a Corporation; Anaconda Copper Company, a Corpora-

tion; Anaconda Copper Mining Company, a corporation;

Margaret P. Daly; Margaret P. Daly, as executrix of

the last will and testament of Marcus Daly, Deceased;

John R. Toole, William W. Dixon, William Scallon, and
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Daniel J. Hennessy, Defendants. Filed Feb. 26, 1903.

Geo. W. Sproule, Olerk.

And thereaftcT, to wit, on the ITth day of March, 1903,

a subpoena in equity was issued herein, which is

entered of final record, as follows, to wit:

Subpoena ad Respondendum;

UNITED SIT'ATIES OF AIMERilOA.

Circuit Court of the United States, Ninth Judicial Circuit,

District of Montana.

IN EQUITY.

The President of the United States of America, Greet-

ing, to Bitter Root Development Company, a Cor-

poration; Anaconda Mining Company, a Corpora-

tion; Anaconda Copper Company, a Corporation;

Anaconda Copper Mining Company, a Corporation;

Margaret P. Daly; Maiigaret P. Daly, as Executrix

of the Last Will and Testament of Marcus Daly,

Deceased; John E. Toole; William W. Dixon; Will-

iam Sicallon; and Daniel J. Hennessy, Defendants.

You are hereby commanded, that you be and appear
in said Circuit Cburt of the United States aforesaid,

at the courtroom in Butte, on the 6th day of April,

A. D., 1903, to answer a bill of complaint exhibited

against you in said court by the United States of Amer-
ica, Complainant, and to do and receive what the said

Court shall have considered in that behalf. And this

your are not to omit, under the penalty of five thousand

dollars.
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Witnesis, the HonoT"able MELVILLE W. FULLER,

Chief Justice of the United States, this 26th day of

February, in the year of our Lord one thousand nine

hundred and three, and of our Independence, the 127th.

[Seal] GEO. W. SPBOULE,

Clerk.

Bji
^

,
•

I Deputy Clerk,

Memorandum Pursuant to Rule 12, Supreme Court U. S.

You are hereby required to enter your appearance

in the above suit, on or before the first Monday of

April next, at the clerk's offiice of said court, pursuant

to said bill; otherwise the said bill will be taken pro

confesso.

[Seal] GEO. W. SPROULE,

Clerk.

Byi '

—
,

Deputy Clerk,

P. C. KNOX,
United States Attorney General,

J. K. EIOHARIDS,

Solicitor General,

F. A. MAYNARD,
Special Assistant United States Attorney, Soli-

citor for Complainant.

CARL RASCH,

United States Attorney, Helena, Montana.

M. C. BURCH,

Of Counsel.
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United States Marshal's Office,

District of Montana. }
I hereby certify that I received the within writ on

the 28th day of February, 1908, and personally served

Ihe same on the 3d day of March, 1908, by delivering

to, and leaving with D. J. Hennessy at Butte; Mrs.

M. Daly, March 4th; Mrs. M. P. Daly, as executrix of!

the last will and testament of M. Daly, deceased at

Anaconda, Wm. S'callon at Butte, March 10th, 1903, and
the Anaconda Copper Mining Co., hj Win. Sicallon,

Prest., and on J. R. Toole, March 16, 1903, at Anaconda,

Mont., said defendants named therein personally, in

said district, a copy thereof; after due search am una-

ble to find the Bitter Root Development Co., Anaconda
Mining Company, The Anaconda Copper Co., and W. W.
Dixon in my district.

C. P. LLOYD,

United States Marshal.

By E. D. Elderkin,

Deputy.

Butte, March 17, 1008. >

[Endorsed]
: N^o. 207. U. S. Circuit Court, Ninth Cir-

cuit, District of Montana. In Equity. United States

of America vs. Bitter Root Development Co. et al. Sub-

poena. Filed March 17th, 1'903. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 24th day of June, 1903,

separate demurrer of Anaconda Copper Mining
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Company, a corporation, John R. Toole, William

W. Dixon, William Scallan and Daniel J. Hennessy

was filed herein, which is entered of final record,

as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

IN EQUITY.

THE UNITED STATES OF AMERICA,^
Complainant

vs.

BITTER ROOT DEVELOPMENT COM-

PANY (a Corporation), ANACONDA
MINING OOMI^ANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-

PER MINING CO. (a Corporation),

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of MARCUS
DALY, Deceased; JOHN R. TOOLE,
WILLIAM W. DIXON, WILLIAM
SCALLON, and DANIEL J. HEN-
NESSY,

Defendants.

y No. 207,

Separate Demurrer of Anaconda Copper Mining Company, a

Corporation, John R. Toole, William W. Dixon, William

Scallon and Daniel J. Hennessy.

Now comes the Anaconda Copper Mining Company, a

corporation, John R. Toole, William W. Dixon, William

Scallon, and Daniel J. Hennessy, defendants in the above-
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entitled suit, and not confessing or acknowledging all

or any of the matters or things in complainant's bill

of complaint contained to be true in such manner and

form as the same are therein set forth and alleped, do

separately and for themselves an each of them demur

to the bill of complaint of complainant therein, and for

causes of demurrer show:

I.

That the said bill of complaint does not state any

such case as to entitle the complainant to any relief or

discovery in equity, in that said bill shows that the

complainant has a full, complete and adequate remedy

at law by action at law for the recovery of damages for

the alleged wrongs of defendants, and also a full, ade-

quate and complete remedy for any discovery necessary

or practicable by proceeding in such action at law.

II.

That the complainant is not entitled to any discovery

herein because:

(1.) The bill shows upon its face that the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2.) That said bill charges that the alleged wrong-

ful acts of the defendants were in violation of both the

(;ivil and criminal laws of the United States; and there-

fore defendants herein are not compellable to give any

discovery herein, or to answer said bill, or to produce

any papers, books, documents or accounts relating to

the matters and things stated in said bill, because to
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do so might subject, or tend to subject, the defendants

to a criminal prosecution or accusation or to a penalty

or forfeiture.

(3.) The bill alleges that some of the defendants

were attorneys for some of the parties to this suit, and

a discovery by such attorneys might compel them to vi-

olate professional conMences not allowed by law to be

disclosed except under certain restrictions and condi-

tions.

(4.) The bill does not show that a discovery in t'his

suit is sought in aid of any action at law, or that these

defendants, or any of them, are parties to, or defend-

ants in, an action at law relating to the matters set

forth in the bill.

III.

The bill is so general, uncertain and indefinite that it

states no equitable gTounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-

leged acts of defendants were fraudulent, or how

the complainant was injured, or how the complain-

cint or its officers or agents were deceived or mis-

led by any of the alleged acts of the defendants, or

how any acts of the defendants complicated the situa-

tion or made detection difficult or impossible, or con-

cealed from the complainant any facts in the case; nor

is it sufficiently averred how said frauds were perpe-

trated or the alleged fraudulent acts committed; nor

why the alleged frauds were not sooner discovered by

the complainant, or how or when such frauds were dis-
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covered or the means used to conceal the alleged frauds

from the complainant; nor the diligence with which

the alleged frauds were investigated by the complain-

ant.

The bill contains mere loose, general and indefinite

allegations of fraud, and does not show the acts of the

defendants by which the complainant alleges that it

was deceived, misled or injured by any acts of the de-

fendants.
,

IV.
J

The bill shows upon its fact that the complainant has

been guilty of laches in not sooner commencing legal

or equitable proceedings to enforce its alleged rights,

in that the alleged wrongs of the defendants were com-

mitted long since, and were within the knowledge of

the complainant, or it had the means of knowledge

thereof, and no sufficient reason or excuse is given or

pleaded why the complainant has not longi since availed

itself of the proper legal and equitable remedies to

which it might be entitled instead of delaying proceed-

ings until, as shown by the bill, many of the parties

having knowledge of the matters complained of have

died or gone out of the jurisdiction of the court.

No diligence on the part of thei complainant is shown,

or any excuse for the want thereof, in relation to the

matters stated in the bill.

V.

Said bill is uncertain and insufficient:

(1.) As to the allegations of conspiracy and fraud on

the part of the defendants, in that it is not shown what
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were the acts constituting the conspiracy and fraud,

nor how the said alleged acts were fraudulent, or how

the complainant was injured thereby, or how the com-

plainant or its oflacers or agents were deceived or mis-

led by any alleged acts of the defendants, or how any

acts of the defendants complicated the situation, or

made detection difficult or impossible, or concealed

from the complainant any facts in the case.

The allegations are general and indefinite, and do not

state how the alleged frauds were perpetrated, or how

the complainant was injured thereby, or when the com-

plainant discovered the same, or that it used any dili-

gence to discover them, or how the said frauds or any

acts of the defendants were concealed from the com-

plainant.

(2.) It is alleged in the bill that the complainant

has commenced several actions at law in this court to

recover the value of timber taken by the defendants

from the lands mentioned in the bill, and that the same

are now pending in this court; but said actions are not

described, nor the parties thereto named, nor is it al-

leged that these defendants, or any of them, are par-

ties or defendants to such alleged actions at law, or any

of them.

(3.) The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands de-

scribed in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the tim-

ber cut from said permitted or licensed lands, as well
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as from other lands, although knowledge of such

licenses or permits was and is peculiarly within the

knowledge of the complainant.

(4.) Said bill is in many other respects uncertain, in-

formal and insufficient.

VI.

And for further causes to bei stated at the hearing of

this bill.

Wherefore, these defendants separately demur to said

bill and to all of the matters and things therein con-

tained, and pray the judgment of this Honorable Court

whether they shall be compelled to make any further

or other answer thereto; and pray to be dismissed with

their costs in this behalf sustained.

A. J. SHORES and
'

O. F. KELLEY,
Solicitors for said Defendants.

W. W. DIXONI and

A. J. SHORES,

Of Counsel for said Defendants.

We certify that, in our opinion, the foregoing demur-

rer of the defendants. Anaconda Copper Mining Com-
pany, a corporation, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, to the bill of

complaint of the United States of America is well

founded in point of law, and proper to be filed in said

cause.

W. W. DIXON and

A. J. SHORES,

Of Counsel for said Defendants.
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The United States of America,

Ninth Circuit,

District of Montana,
J.

ss.

State of Montana,

County of Silver Bow..

William W. Dixon, being duly sworn, says:That he

is one of the defendants to the bill of complaint of

the United States of America in this suit; that he has

read the foregoing demurrer, and that the same is not

interposed for delay. WILLIAM W. DIXON.

Subscribed and sworn to before me this 22d day of

June, 19m:

[Seal] WILL HARDCASTLiE,

Notary Public in and for Silver Bow County, State of

Montana.

Service of the foregoing demurrer acknowledged, and

copy received this 24th day of June, 1903.

OARL RASOH,

United States Attorney,

Solicitors for Oomplainant.

[Endorsed] No. 207. Circuit Court, United States,

Ninth Circuit, District of Montana. United States of

America, Complainant, vs. Bitter Root Development Co.,

a Corporation, Anaconda Mining 'Company, a Corpora-

tion, et al.. Defendants. Separate demurrer of Ana-

conda Copper Mining^ Company, a Corporation; John R.

Toole, W. W. Dixon, Wm. Scallon, and Daniel J.Hen-

nessy. Filed June 24, 1903. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 1st day of August, 1903,

Margaret P. Daly and Margaret P. Daly, as executrix
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of the last will and testament of Marcus Daly, deceased,

filed her separate demurrer herein, which is entered of

final record, as follows, to wit:

/// the Circuit Court of the United States, Ninth Circuity

District of Montana.

IN EQUITY.

THE UNITEID STATESi OFAiMERIOA,

Oomplainant,

vs.

BITTER ROOT DEiVELOPMENT COM«

PAN'Y (a Corporation, ANAIOONDA
MINING COMPANY (a Corporation),,

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-V^,^

^O'"

PER MINING CO. (a Corporation),]

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last|

Will and Testament of MARCUS
DALY, Deceased; JOHN R. TOOLE,

WILLIAM W. DIXON, WILLIAM
SOALLON, and DANIEL J. HEN-

,WBSSY, /

Defendants. /

Separate Demurrer of Margaret P. Daly, and Margaret P.

Daly, as Executrix of the Last Will and Testament ot

Marcus Daly, Deceased.

Now comes Margaret P. Daly, for herself, and

as executrix of the last will and testament of
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Marcus Daly, deceased, defendants in the above-

entitled suit, and not confessing or acknowledging all

or any of the matters or things in complainant's bill

of complaint contained to be true in such manner and

foiin as the same are therein set forth and alleged,

does for herself, and as such executrix, demur to the

bill of complaint of complainant herein, and for causes

of demurrer shows:

I.

That the said bill of complaint does not state any

such case as to entitle the complainant to any relief or

discovery in equity, in that said bill shows that the

complainant has a full, complete and adequate remedy

at law by action at law for the recovery of damages for

the alleged wronigs of defendants, and also a full, ade-

quate and complete remedy for any discovery necessary

or practicable b^' proceeding in such action at law.

11.

That the complainant is not entitled to any discovery

herein because:

(1.) The bill shows upon its face that the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2.) That said bill charges that the alleged wrong-

lul acts of the defendants were in violation of both the

civil and criminal laws of the United States; and there-

fore defendants herein are not compellable to give any

discovery herein, or to answer said bill, or to produce

any papers, books, documents or accounts relating to

the matters and things stated in said bill, because to
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do so might subject, or tend to subject, the defendants

to a criminal prosecution or accusation or to a penalty

or forfeiture.

(3.) The bill alleges that some of the defendants

were attorneys for some of the parties to this suit, and

a discovery by such attorneys might compel them to vi-

olate professional confidences not allowed by law to be

disclosed except under certain restrictions and condi-

tions.

(4.) The bill does not show that a discovery in this

suit is sought In aid of any action at law, or that these

defendants, or any of them, are parties to, or defend-

ants in, any action at law relating to the matters set

forth in the bill.

III.

The bill is so general, uncertain and indefinite that it

states no equitable grounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-

leged acts of defendants were fraudulent, or how

the complainant was injured thereby, or how the

complainant or its officers or agents were deceived or

misled by any of the alleged acts of the defendants, or

how any acts of the defendants complicated the situa-

tion or made detection difficult or impossible, or con-

cealed from the complainant any facts in the case; nor

is it sufficiently averred how said frauds were perpe-

trated or the alleged fraudulent acts committed; nor

why the alleged frauds were not sooner discovered by

the complainant, or how or when such frauds were dis-

covered or the means used to conceal the alleged, frauds
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from the complainant; nor the diligence with which

the alleged frauds were investigated by the complain-

ant.

The bill contains mere loose, general and indefinite

allegations of fraud, and does not show the acts of the

defendants by which the complainant alleges that it

was deceived, misled or injured, by any acts of the de-

fendants.

IV.

The bill shows upon its face that the complainant

has been guilty of laches in not sooner commencing

legal or equitable proceedings to enforce its alleged

rights, in that the alleged wrongs of the defendants

were committed long since, and were within the knowl-

edge of the complainant, or it had the means of knowl-

edge thereof, and no sufficient reason or excuse is given

or pleaded why the complainant has not long since

availed itself of the proper legal and equitable reme-

dies to which it might be entitled instead of delaying

proceedings until, as shown by the bill, many of the

parties having knowledge of the matters complained

of have died or gone out of the jurisdiction of the court.

No diligence on the part of the complainant is shown,

or any excuse for the want thereof, in relation to the

matters stated in the bill.

V.

Said bill is uncertain and insufficient:

(1), As to the allegations of conspiracy and fraud

on the part of the defendants, in that it is not shown

what were the acts constituting the conspiracy and
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fraud, nor how the said alleged acts were fraudulent,

or how the complainant was injured thereby, or how

the complainant or its officers or agents were deceived

or misled by any alleged acts of the defendants, or how

any acts of the defendants complicated the situation,

or made detection difficult or impossible, or concealed

from the complainant any facts in the case.

The allegations are general and indefinite, and do not

state how the alleged frauds were perpetrated, or how

the complainant was injured thereby, or when the com-

plainant discovered the same, or that it used any dili-

gence to discover them, or fi"ow the said frauds or any

acts of the defendants were concealed from the com-

plainant.

(2). It is alleged in the biH that the complainant his

commenced several actions at Taw in this court to re-

cover the value of timber taken by the flefendants from

the lands mentioned in the bill, and that the same are

now pending in this court; but said actions are not de-

scribed, nor the parties thereto named, nor is it alleged

that these defendants or any of them are partiesr or d.^-

fendantsto such alleged actions at law, or nny of them.

(3). The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands de-

scribed in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the

timber cut from said permitted "or licensed lauds as well

as from other lands, although knowledge of such li-
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censes or permits was and *is peculiarly within the

knowledge of the complaiuanf.

(4). Said bill is in many other respects uncertain, in-

formal and insufficient.

VI.
^

And for further cause to 'be stated at the hearing of

this bill.

Wherefore, the defendant, Margaret P. Daly, for her-

self and as executrix of the last will and tes'tament of

Marcus Daly, deceased, separately demurs to said bill

and to all of the matters and things therein contained,

and prays the judgment of this HbnorableCourt whether

she shall be compelled to make any fiirtlier or otliev

answer thereto; and prays to be dismissed with her

costs in fhis bfehalf sustained.

A. J. CAMPBELL,

Solicitors for Said Defendants.

Of Counsel for Defendants.

I !iereby certify that in my opinion the foregoing de-

murrer of the defendants, Margaret P. "Daly and Mar-

garet P. Daly, as executrix of the last will and testa-

ment of Marcus Daly, deceased, to the bill of complaint

of the United States of America, is well founded in

point of law, and proper to be filed in said cause.

A. J. CAMPBELL,

Of Counsel for Staid Defendants.
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The United States of America,

Ninth Circuit,

District of Montana,

State of Montana, 1

County of Ravalli. f

Margaret P. Daly, being duly sworn, says: That she

is one of the defendants to tlie bill of complaint of the

United States of America in this suit; tha't she has read

the foregoing demurrer, an'd that the same is not in-

terposed for delay.

MARGARET P. DALY.

Subscribed and sworn to before me this 29th day of

July, A. D. 1903.

[Seal] ROBERT A. O'HARA,
Notary Public in and for Ravalli County, State of Mon-

tana.

Service of the foregoing demurrer acknowledged, and

copy received this 31st day of July, A. D. 1903.

A. J. CAMPBELL,
Solicitors for Complainant.

[Endorsed]: No. 20'7. In the Circuit Court of the

United States, Ninth Circuit, District of Montana. In

Equity. The United States of America, Complainant,

vs. Bitter Root Development Company, a corporation, et

al., Defendants. Separate Demurrer of Margaret P.

Daly, and Margaret P. Daly, as Executrix of the last

will and testament of Marcus Daly, deceased. Filed

Aug. 1, 1903. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 26th day of February,

1904, an order sustaining said demurrers was duly

made and entered herein, which is entered of final

record, as follows, to wit:

In the Circuit Court of the United States, Ninth Circuity

District of Montana.

Friday, February 26th, 1904.—In Open Court.

UNITED STATES OF AMEEICA

vs.

BITTER ROOT DEVELOPMENT
COMPANY et al.

Order Sustaining Demurrers.

This cause heretofore submitted to the Court upon

demurrers of defendants. Anaconda Copper Mining

Company, a corporation; John R. Toole, W. W. Dixon,

Wm. Scallon and Daniel J. Hennessy; and Margaret P.

Daly, and Margaret P. Daly, as executrix of the last

will and testament of Marcus Daly, deceased, came on

regularly at this time for the judgment and deci:^ion

of the Court, and after due consideration it is ordered

that said demurrers be, and the same hereby are, sus-

tained, and complainant thereupon granted five days'

time within which to further plead or consider as to

further action herein.

Attest—a true and correct copy.

GEO. W. SPROULE,

Clerk.
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And thereafter, to wit, on the 3d day of March, 1904,

a final decree was duly made and entered herein,

which is entered of final record, as follows, to wit:

THE UNITED STATES OF AMERICA.

In the Circuit Court of the United States for the Ninth Cir-

cuit and District of Montana.

IN EQUITY.

THE UNITEiD STATES OF AMERICA, ^

Complainant,

vs.

BITTER ROOT DEVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-
PER MINING COMPANY (a Corpora-

tion), MARGARET P. DALY, lilAR-

GARET P. DALY, as Executrix of the

Last Will and Testament of MARCUS
DALY, Deceased, JOHN R. TOOLE,
WILLIAM W. DIXON, W^ILLIAM
SCALLON, DANIEL J. HENNESlSY,
and ANACONDA COPPER COM-
PANY (a Corporation),

Defendants.
^

Final Decree.

In this cause the demurrers of the said defendants,

Margaret P. Daly, Margaret P. Daly, as executrix of the

last will and testament of Marcus Daly, deceased. An-
aconda Copper Mining Company, a corporation, John
R. Toole, William W. Dixon, William Scallon and Daniel
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J. HJennessy, to the said complainant's bill of complaint

came duly on for hearings, and was argued by counsel

for the respective parties, and the premises bein«T seen

and fully understood it is ordered, adjudged and de-

creed by the Court that said demurrers be and the same

are hereby sustained; and the said complainant there-

upon waiving in open court the right to further amend

its said bill of complaint, it is thereupon further or-

dered, adjudged and decreed by the Court that said bill

of complaint be and the same is hereby dismissed.

It appears from the return of tlie marshal that, after

diligent search, no service of process could be had on

said defendants. Bitter Root Development Company,

a corporation, Anaconda Mining Company, a Corpora-

tion, Anaconda Copper Company, a corporation, as they

could not be found.

Dated March 3d, 1904.

HIRAM KNOWLES,
District Judge.

[Endorsed] : Title of Court and Cause. Order of Dis-

missal. Filed and Entered March 3d, 1904. Geo. W.

Sproule, Clerk.

Clerk's Certificate to Enrolled Papers.

Wherefore, said pleadings, process and final decree

are entered of final record, herein, in accordance with

the law and practice of this Court.

Witness my hand and the seal of said C\)urt this 3d

day of March, 1904.

[Seal] GEO. W. SPROULE,

Clerk.
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And thereafter, to wit, on the 3d day of Jitorch, 1904,

the complainant filed its assignment of error

herein, which is in the words and figures as follows,

to wit:

THE UNITED STATES OF AMERICA.

In the Circuit Court of the United States for the Ninth Cir-

cuit and District of Montana,

m EQUITY.

THE UNITED STATES OF AMERICA, "|

Complainant,

vs.

BITTER ROOT DE'VELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-

PER MINING COMPANY (a Corpora-
"

tion), MARGARET P. DALY, MAR-
GARET P. DALY, as Executrix of the

Last Will and Testament of MARCUS
DALY, Deceased, JOHN R. TOOLE,
WILLIAM W. DIXON, WILLIAM
SCALLON, and DANIEL J. HEN-
NESSY,

Defendants.

Assignment of Errors.

And now comes the complainant and says that in the

record and proceedings of the said court m the the

above-entitled cause, and in the final decree made and

entered therein, on the 26th day of February, A. D.
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1904, there is manifest error, and for error the said com-

plainant assigns the following:

First.—^The Court erred in that it did not hold that

the bill of complaint states a good cause of action to

which the defendants should be required to file their

answers or pleas.

Second.—The Court erred in holding that the bill of

complaint states no cause for relief in a court of equity.

Third.—The Court erred in refusing to grant the re-

lief as prayed for in complainant's bill.

Fourth.—^The Court erred in sustaining the demurrers

of defendants Margaret P. Daly, Margaret P. Daly, as

executrix of the last will and testament of Marcus

Daly, deceased; Anaconda Copper Mining Company, a

corporation; John K. Toole, William W. Dixon, William

Scallon, and Daniel J. Hennessy, and directing that the

bill of complaint be dismissed.

Fifth.—The Court erred in not overruling paragraph

I of said demurrer, which states that the said bill of

complaint does not state any such case as to entitle

the complainant to any relief or discovery in equity, in

that said bill shows that said complainant has a full,

complete and adequate remedy at law by action at law

for the recovery of damages for the alleged wrongs of

defendants, and also a full, adequate and complete

remedy for any discovery necessary or practicable by

proceedings in such action at law.

Sixth.—The Court erred in not overruling paragraph

II of said demurrer, which states that the complainant

is not entitled to any discovery herein because:
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(1). The bill shows upon its face thai the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2). That said bill charges that the alleged wrong-

ful acts of the defendants were in violation of both

the civil and criminal laws of the United States; and

therefore defendants herein are not compellable to give

any discovery herein, or to answer said bill, or to pro-

duce any papers, books, documents or accounts relating

to the matters and things stated in said bill, because

to do so, might subject, or tend to subject, the defend-

ants to a criminal prosecution or accusation or to a

penalty or forfeiture.

(3). The bill alleges that some of the defendants

were attorenys for some of the parties to this suit, and

a discovery by such attorneys might compel them to

violate professional confidences not allowed by law to

be disclosed except under certain restrictions and con-

ditions.

(4). The bill does not show^ that a discovery in this

suit is sought in aid of any action at law, or that these

defendants or any of them, are parties to, or defendants

in, any action at law relating to the matters set forth

in the bill.

^Seventh.—The Court erred in not overruling the

third paragraph of said demurrer, which states that

the bill is so general, uncertain and indefinite that it

states no equitable grounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-
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leged acts of defendants were fraudulent, or how the

complainant was injured thereby, or how the complain-

ant or its officers or agents were deceived or misled by

any of the alleged acts of the defendants, or how any

acts of the defendants complicated the situation or

made detection difficult or impossible, or concealed from

the complainant any facts in the case; nor that it is

sufficiently averred how said frauds were perpetrated

or the alleged fraudulent acts committed; nor why the

alleged frauds were not sooner discovered by the com-

plainant, or how or when such frauds were discovered

or the means used to conceal the allegedi frauds from

the complainant; nor the diligence with which the al-

leged frauds were investigated by the complainant.

That the bill contains mere loose, general and indefi-

nite allegations of fraud, and does not show the acts

of the defendants by which the complainant alleges that

it was deceived, misled or injured by any acts of the

defendants.

Eighth.—^The Court erred in not overruling the fourth

paragraph of said demurrer which states that the bill

shows upon its face that the complainant has been

guilty of laches in not sooner commencing legal or

equitable proceedings to enforce its alleged rights, in

that the alleged wrongs of the defendants were com-

mitted long since, and were within the knowledge of the

complainant, or it had the means of knowledge thereof,

and no sufficient reason or excuse is given or pleaded

why the complainant has not long since availed itself

of the proper legal and equitable remedies to which it
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might be entitled instead of delaying proceedings until

as shown by the bill, many of the parties having knowl-

edge of the matters complained of have died or gone out

of tlie jurisdiction of the court.

No diligence on the part of the complainant is shown,
or any excuse for the want thereof, in relation to the

matters stated in the bill.

Ninth,—The Court erred in not overruling the fifth

paragraph of said demurrer, which states that said

bill is uncertain and insuflficient:

(1.) As to the allegations of conspiracy and fraud

on the part of the defendants, in that it is not shown
what were the acts constituting the conspiracy and

fraud, nor how the said alleged acts were fraudulent,

or how the complainant was injured thereby, or how the

complainant or its officers or agents were deceived or

misled by any alleged acts of the defendants, or how any

acts of the defendants complicated the situation, or

made detection difficult or impossible, or concealed from

the complainant any facts in the case.

That the allegations are general and indefinite, and

do not state how the alleged frauds were perpetrated,

or how the complainiant was injured thereby, or when

the complainant discovered the same, or that it used

any diligence to discover them, or how said frauds or

any acts of the defendants were concealed from the com-

plainant.

(2.) It is alleged in the bill that the complainant has

commenced several actions at law in this court to re-

cover the value of timber taken by the defendants from
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the lands mentioned in the bill, and that the same are

now pending in this court; but said actions are not de-

scribed, nor the parties thereto named, nor is it alleged

that these defendants or any of them are parties or de-

fendants to such alleged actions at law, or any of them.

(3.) The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands

described in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the tim-

ber cut from said permitted or licensed lands as well

as from other lands, although knowledge of such li-

censes or permits was and is peculiarly within the

knowledge of the complainant.

(4). Said bill is in many other respects uncertain, in-

formal and insufficient.

Wherefore, the complainant prays that the said de-

cree be reversed.

P. O. KNOX,

Attorney General of the United States,

M. C. BUROH,

United States Attorney,

OAEL RASClH,

United States Attorney for the District of Montana,

FRED A. MAYNARD,

Special Assistant United States Attorney for the Dis-

trict of Montana,

Solicitors for Complainant.
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[Endorsed] : Title of Court and Cause. Assignment

of Errors. Filed and entered March 3d, 1904. Geo. W.

Bproule, Clerk.

A'nd thereafter, to wit, on the 3d day of March, 1904, an

order granting appeal was filed herein, being as

follows, to wit:

UNITED STATES OF AMEKICA.

Circuit Court of the United States for the District of Mon-

tana, Ninth Circuit.

IN EQUITY.

THE UNITED STATESi OF AMEEICA,
Complainant,

vs.

BITTER ROOT DEVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corpora-

tion), ANACONDA OOPl^ER MIN-

ING COMPANY (a Corporation);

ANACONDA COPPER COMPANT
(a Corporation), MARGARET P.

DALY, MARGARET P. DALY, Eix-

ecutrix of the Last Will and Testa-

ment of MARCUS DALY, Deceased,

JOHN R. TOOLE, WILLIAM W.

DIXON, WILLIAM SOALLON, and

DANIEL J. HENNElSSY,
Defendants.

Order Granting Appeal.

The above-named complainant, conceiving itself ag-

grieved by the decree made and entered on the 26th
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day of February, A. D. 1904, in tlie above-entitled cause,

does hereby appeal from said order and decree to the

United States Circuit Court of Appeals for the Ninth

Circuit, for the reasons specified in the assignment of

errors which is filed herewith, and it prays that this

appeal may be allowed, and that a transcript of the

record, proceedings and papers upon which said order

and decree was made, duly authenticated, may be sent

to the United States Circuit of Appeals for the Ninth

Circuit.

Dated March 3d, A. D. 1904. :

P. C. KNOX,

Attorney General of the United States,

M. C. BUBCH,

United States Attorney,

CARL RiABCH,

United States Attorney for the District of Montana,

FEED A. MAYNARD,
Special Assistant United States Attorney for the Dis-

trict of Montana,

Solicitors for Complainant.

The foregoing claim of appeal is allowed.

HIRAM KNOWLEIS,

United States District Judge for the District of Man-

tana.

[Endorsed] : Title of Court and Cause. Order Grant-

ing Appeal. Filed and Eaitered March 3d, 1904. Geo.

W. Sproule, Clerk.
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And thereafter, to wit, on the 3d day of March, 1904, a

citation was duly issued herein, being in the words

and figures as follows, to wit:

Citation.

THE! UNITED SITATEIS OP AMERIOA--ss.

To Margaret P. Daly, Margaret P. Daly as executrix of

the Last Will and Testament of Marcus Daly, De-

ceased, The Anaconda Copper Mining Oompany, a

Oorporation, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, and Al-

bert J. Campbell, Solicitor for Margaret P. Daly

and Margaret P. Daly, Executrix, and W. W.
Dixon, A. J. Shores, and C. F. Kelly, Solicitors and

of Counsel for the Other Defendants.

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit in the city of San Francisco, State

of California, on the 28th day of March, A. D. 1904, pur-

suant to an appeal on the part of the United States

filed in the clerk's office of the Circuit Court of the

United States for the District of Montana, entitled The
United States of America, complainant, vs. Bitter

Root Development Company, a corporation, Anaconda
Mining Company, a corporation. Anaconda Copper Com-
pany, a corporation. Anaconda Copper Mining Com-

pany, a corporation, Margaret P. Daly, Margaret P.

Daly, as executrix of the last will and testament of Mar-

cus Daly, deceased, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, defendants,
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to show cause, if any there be, why tlie decree of the

Circuit Court of the United States in the said appeal

mentioned should not be reversed and speedy justice

should not be done in that behalf.

Given under my hand at the city of Butte, in the Dis-

trict of Montana, on the M day of March, A. D. 1904.

HIEAM KNOWLES,
District Judge.

Service of the above citation accepted by us this 3d

day of March, A. D. 1904.

W. W. DIXON,

A. J. SHOKiES, and

C. F. KELLBY,

P'or the Anaconda Copper Mining Ciompany, John R.

Toole, W. W. Dixon, William Scallon, Daniel J.

Hennessy.

A. J. OAMPBELL,

For Margaret P. Daly and Margaret P. Daly, Executrix.

[Elidorsed]: No. 107. In Equity. Circuit Court of

United States, 9th Circuit, Dist. of Montana. United

States vs. Bitter Boot Development Company, et al.

Citation. Filed March 3, 1904. Geo. W. Sproule, Clerk.

Clerk's Certificate to Transcript.

United States of Ataerica, "^

>ss.
District of Montana. J

I, George W. Sproule, clerk of the United States Cir-

cuit Court for the District of Montana, do hereby cer-



08 The United States of America vs.

titj and return to the Honorable, the United States
Circuit Court of Appeals for the Ninth Circuit, that the
foregoing volume, consisting of 7'3 pages, numbered
consecutively from 1 to 73, is a true and correct trans-

cript of the pleadings, process, orders, decrees and all

proceedings had in said cause, and of the whole thereof,

as appears from the original records and files of said

court in my possession; and I do further certify and re-

turn that I have annexed to said transcript and included

within said paging the original citation issued in said

cause.

I further certify that the costs of the transcript of

record amount to the sum of twenty-one 10/100 dollars

and has been charged to the appellant.

In witness whereof, I have hereunto set my hand and
affixed the seal of the said United States Circuit Court
for the District of Montana, at Helena, Montana, this

8th day of March, 1904.

[Seal] GEO. W. SPROULE,
, Clerk.

'[Endorsed]: No. 1047. United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America, Appellant, vs. Bitter Root Development Com-
pany (a Corporation), Anaconda Mining Company (a

Corporation), Anaconda Copper Company (a Corpora-

tion), Anaconda Copper Mining Company (a Corpora-

tion), Margaret P. Daly, Margaret P. Daly, as Execu-

trix of the Last Will and Testament of Marcus Daly, De-

ceased, John R. Toole, William W. Dixon, William Scal-

lon and Daniel J. Hennessy, Appellees. Transcript

of Record. Upon Appeal from the United States Cir-

cuit Court for the District of Montana.

Filed March 14, 1904.

F. D. MONCKTON,
Clerk.
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United States of America.

IN THE

United JtQtes Circuit Court of Appeols

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF AMERICA,

Appellant,

l/S.

BITTER ROOT DEVELOPMENT COM-
PANY, a corporation; ANACONDA MIN-

ING COMPANY, a corporation; ANA-

CONDA COPPER COMPANY, a cor- V , j. .,

poration; ANACONDA COPPER MIN- ^ " ^^ ^'

ING COMPANY, acorporation; MARGA-
RET P. DALY, MARGARET P. DALY
as executrix of the estate of Marcus Daly,

deceased; JOHN R. TOOLE, WILLIAM
W. DIXON, WILLIAM SCALLON, and

DANIEL J. HENNESSY,

Appellees.
APR 23 1904

BRIEF AND ARGUMENT FOR APPELLANT.

P. C. KNOX, Attorney General,

M. C. BURGH, Special Assistant Att'y General,

CARL RASCH, U. S. District Attorney,

FRED A. MAYNARD, Special Assistant. U. S. Att'y,

Solicitors for Complainant.
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NO. 207.

United States of America.

IN THE

United States Glreuit Court of AppeQls

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF AMERICA,

Appellant,

i/S.

BITTER ROOT DEVELOPMENT COM-

PANY, a corporation; ANACONDA MIN-

ING COMPANY, a corporation; ANA-

CONDA COPPER COMPANY, a cor-

poration; ANACONDA COPPER MIN-

ING COMPANY, acorporation; MARGA-
RET P. DALY, MARGARET P. DALY

as executrix of the estate of Marcus Daly,

deceased; JOHN R. TOOLE, WILLIAM

W. DIXON, WILLIAM SCALLON, and

DANIEL J.
HENNESSY,

Appellees.

In Equity.

STATEMENT OF FACTS.

This case is liere on an appeal from a final decree entered

by the United States, Circuit Court, for the District of

:\Tontana, disinissino- coniplainant's bill of complaint. The



case was heard on cjeneral deinnrrers to the bill, filed bi

:Margaret P. Daly, Margaret P. Daly as executrix of the

last ^^ill and testament of Marcus Daly, deceased, the

Anaconda Copper Mining Company, a corporation, and

John R. Toole, William W. Dixon, William Scallon and

Daniel J. Hennessy, defendants. No service could be had

on the defendants Bitter Root De\^elopmeint Company,

Anaconda Mining Company, and Anaconda Copper iNIin-

ing Company, as they have na officers or offices and are

not now in existence.

The facts of this case, as admitted by the demurrers, are

substantially as follows:

On the first day of April, 1890, the complainant and

appellant wa,s the owner in fee of certain lands in the

State of Montana, particularly described in the bill. These

lands are situated in the Bitter Root Valley, thirough which

the Bitter Root River and its tributaries run, and embrace

a territory of about tliirty miles in length, by six miles

in width, and on the day and year last aforesaid, on this

vast tract, there were then growing and standing for-

ests of pine, fir and other tindier fit to manufacture into

lumber, for mining, commercial and all other purposes for

which lumber is used. That said forests Avere of great

value, to-wit, of the value of tw(v udllion dollars; that these

forests and thi^ land upon which they were growing and

standing, were the absolute iirop-i ty of the United States

and formed a part of its public domain; that twelve years

thereafter, namely, the2(;th day of l'\b]uary, 19li;i, the dav
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on which the bill of coiiiplaint in this case was filed, said

land had for the most part been stripped of said timber and,

except very sutall portions thereof, had been so denuded

without license, authority or permission of the United

States, and in violation of its laws, both civil and criminal,

and in consequfnee of said spoliation the complainant had

lost millions of dollars worth of its property. The facts

and circumstances attending; this spoliation as set fortli

in tlie bill, and adnuttcd by the defendants, are in sub-

stance these

:

^Marcus Daly, now dead, l)ut on the first day of January,

1890, a citizen of the State of ^Montana, well knowing of the

location of thei^e lauds, their accessibility and the great

value of the timber then growing and standing thereon,

did on that day and date determine that he would couvert

and appropriate to his own use all of the merchantable

tiuiber growing and standing thereou, without paying for

said tiuiber or olitainiug any right or authority from the

United States, except as hereafter stated. That in order

to more effectually carry out these designs and purposes,

to conceal his identity, to enrich himself individually and

to better deceive the jniblic and the local officers and agents

of complainant, he deteruiined that he would organize a

corporation under the laws of the State of ^Montana, and

for that puri>ose Daly calknl to his aid and assistance the

defendants Toole, Dixon, Scallon and Hennessy and others

named in the bill, and by conspiracy and confederation with

them, aud in cousequence of such fraudulent purpose, on
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the 12th day of AiijGjiist, 1S!)0, th(^y oro-anized a corporation

known as the Bitter Root Development Company, named

as one of the defendants herein. Its capital stock was fixed

at the sum of three hundred thousand dollars, divided into

one hundred thousand shares of the par value of three dol-

lars per sharp. All of «aid incorporatori^, except Daly, had

hut a nominal interest in this corporation, but acted as his

as>ents, and some of them as his attorneys, and a® such

conspired with him as to the manner and means by which

his said purpose to denude the lands of the complainant

could be best carried out, and all of the shares held by them

were subscribed for the use of and controlled by, said Daly.

That not only in the oroanization of said corporation did

said defendants above named aid and assist said Daly, but

in many other ways up to the time of his death, which^ oc-

curred ten years thereafter, they engaged with him in the

work of spoilation in pursuance of said conspiracy, and

tliey participated with said Daly in the profits thereof,

but t owliat extent is unknown to the complainant.

That at once on the organization of the said corporation

said Daly, under the name of said corporaticm, commenced

the work of cutting and carrying away from said lands

the trees and timber then groAving and standing thereon.

In tlie year 1F92 a large saw mill was erected at the town

of Hamilton on the Bitter Root Riv(^r, and the Avorlv

of cutting, hauling, transporting to the river and thence

to said mill, and manufacturing the i-aiiu^ into lumber, was

pros(H'ut('(l with i2r;'at and unremitting in-lustry f(U' sev-
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era! years tlioreaftor to the great profit and advantage of

said Daly and his assaeiates and to the great loss of com-

plainant. That in pursuance of said conspiracy, and for

the purpose of carrying out the same, and for the better

concealing their depredations, said Daly did apply for and

obtain from the complainant, licenses to cut timber upon

certain small portions of the tracts of land described in the

bill, and urder cover of such permits they not only cut and

carried away and manufactured into lumber the timber

growing upon the lands included in such licenses, but also

wilfully and fraiidulently entered upon large tracts of

land adjacent thereto, under claim that they were permit-

ted to do Fo by the licenses which they had received, but

in fact they at the time well knew that such licenses gave

them no right or authority to enter thereon, and on such

lands they cut, carried a^A'ay and manufacutred into lumber

the timber standing and growing thereon, and afterwards

sold the same to pers(ms and corpttrations to the complain-

ant unknown, and known only to said Marcus Daly and

his fellow conspirators and agents, and said Daly and his

fellow conspirators appropriated the proceeds of such sales

to their own use, but just when such sales were made, just

how much the proceed ^ to whom besides said Daly said

proceeds were paid, in what proportion, in what way and

at what particular time, it is impossible for the complain-

ant to state, as all books of account, of every kind and

character, were tlien and are uc/W in their possession, under

their eontrol or with their assigns.

That furllier, in ])ui-suanc(- of said conspiracy and in the
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execiition thereof, and to mnvo elTcctiially conceal the same

from the complainaint, its officers and agents, said Daly,

under the corporate name of tlie Bitter Root Development

Company, engaged the services of a large number of men,

falsely representing to them that he liad the authority from

the United States to cnt the growing timber on said tracts

of land, and nmde contracts with them, by the terms of

,
which they were to be paid a certain amount for logs de-

livered at the river l)ank, by reason of which representa-

tions and contracts a larL^e numlier of men were induced

to cut down trees and haul them as logs to the river bank,

and transport said logs to tlie company's mill at Hamilton,

and thereby innocently aided Daly in his unlawful acts

and enable liim to successfully prosecute the same.

That furtlier in ]nir;>!uance of said conspiracy and in

execution thereof, Daly, under the corporate name of the

defendant Bitter Root Development Company, entered into

other contracts or agreeiuents with Kendall Brothers, Har-

per Brothers, G. L. & Ti. Shook, William T()(d(^, Andrev>'

Kennedy, D. B. Bern, John Ail]iort, and ctlur persons uu

kriown, by the tc^ms of which they were to be paid specified

prices, per thousand feet board measure, for logs deliv-

crcd at tbe saw mill at Hamilton, both parties to said agree-

ments well knowing at tlie time that the timber belonged

t(> Ibe United Sates and was to be nnlawfully cut and re-

moved; that sail! contractors, so called, acting fcu' Daly

'inder the name of the Bitter Root Development Company,

<lnring the year 1801, and for several vears next tliere-
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after, wilfully tie-passed upon the lands named and de-

scribed in the bill and eut therefrom millions of feet of

\o^fi, hauled them to the river and thence to the mill, where

they were (•on\-erted into lumber and sold to the publio^

and a large part of the proceeds appropriated by Daily and

the balance by his as-<ociates in said conspiracy, but just

how much and in ^^ hat proportion, for the reasons above

stated, it is impossible to more particularly state.

Further in ('X( cution of such conspiracy, for the purpose

of concealing such illegal acts, and so complicating and

confusing the situation as to make detection and proof of

the same difficult, if not impnssible, said Daly organized

other corporations; on or about the 14th day of January,

1891, a corporation known as the Anaconda ^Mining Com-

pany, with a capital stock of twelve millicm live hundred

thousand dollars was organized. In less than one year

thereafter, namely, on the 5th day of December, 1891, the

capital stock of said corj>oration wa.« increased to twenty

five million dollars. That at such last named meeting,

no (me of the incorporators or trustees that were named .

at the time of its incorporation a few months before, had

any substantial interest therein, and a f(n\' days later,

namely on the 31st day of December, another meeting was

held at which it was voted to (^xtend the terms of existence

of said ciirp )iati()n for forty years from the date of its

original incorpoiation. At that meeting it appeared that

Daiy, in his own ])e son or as trustee or as a proxy, con-

trolled over seven linndred thousand shar(>s of the capital
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stock, and in less than six months thereafter the capital

stock was reduced from twenty five million dollars to one

million and the shares from one million to forty thousand

^ In furtherance of the conspiracy aforesaid the said Daly

on the 27th day of April, 1894, for and in consideration

of one dollar, obtained a conveyance to himself of all of

the property of said Bitter IJoot Development Company,

and four days thereafter, namely, on the first day of May,

1894, said Daly deeded the same property to another cor-

poration, the ahove named defendant Anaconda Minin.i!;

Company, for the expressed consideration of |l,442,3Ti).4()

That said Daly did in fact receive the amount named in

said deed, the whole thereof being directly the result of

the spoliation of the lands of the complainant, and in

truth and in fact belonged to complainant. All of this

consideration, however, was not in cash, but a portion of

the same was taken in stock in said Anaconda Mining- Com-

pany, but just how much he received in cash, and how much

was carried ovev and was taken in stock of said company,

it is impnssiblt^ for the complainant to precisely state.

Further in carrying out said conspiracy certain of the

agents of Daly named in the bill, on the (Uli day of June,

1895, organized the Anaconda Copper Company with an

authorized capital stock of thirty million dollars, and nine

days thereafter the same persons named as ini<u'pnrators

of the last named corporation, organized the defendant

corporation, the Anaconda Copper Alining C()mi>any, Avith

the same aiuount of (;)])ital stock, namely thirty million

dollars.
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Further, in ('xooiitioii (>f said conspiracy, for the purpose

of still more complicating- the situation, said Daly, with

h|is agents, within one year and twenty nine days after

having transferred his property to the Anaconda Mining

Company, conveyed the same identical property to tlie de-

fendant Anaconda Copper Mining Company for a, consid-

eration of one dollar.

Tli(^ bill furtl'er charges that all of these conveyances

were made, in the main, in furthera,nce of said conspiracy

and in pursuance of the purpose to so complicate the situa-

tion as to make detection difficult if not impossible, and

that Daly, during the entire ten years, namely from the

organization of the Bitter Root Development Company on

the 12th day of August, 1890, under the names of these

several different incorporations, did carry on this work

of spoliation, he continued to use the saane meaus and the

same mill at Hamilton and the officers, directors and stock-

holders of cRch of said corporations knew of this illegal

work. That all of the corporate assets of every^ kind and

character of the Bitter Root Development Compauy either

appeared in the stock of the other corporations or was

appropriated l)y Marcus Daly and his assistants to their

own use and benefit, but just h,ow much was carried over

into said corporations and how much was divid(Ml prev-

ious to the deed of conveyance to the defendant corpora-

tion, the Anaconda Copper Mining Company; how much of

the timber of the complaiannt was converted by said last

named coriinratiou after the death of said Daly and how
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luncli of the proceeds thereof was appropriated b}^ Daly

aud his associates, and said company, it is impossible for

the complainant with the means at hand, to state.

That by reason of such spoliation, continued and carried

on durini? a neriod of about ten years, the complainant,

the United States of America, has lost property of great

value, to-wit, of the value of two million dollars. That

Daly and the other defendants named in said bill, occ«a-

sioned this loss by wilfully trespas-ing upon said lands of

the complainant, and witlumt its consent, and in violation

of its laws, both civil and criminal, appropriated to their

use the trees and timber growing thereon. That they had

durinq: all of this period and now have possession of the

saw mill, at Hamilton, wherein the logs were converted

into lumber, and they liave received all the proceeds

of said sales and divided the same among them, but by

reason of tlie frauds practised by said Daly and his as-

sistants as aforesaid and tlieir acts performed for tl)e ex-

press purpose of concealing the facts of the case, by me^ns

of the formation and dissolving aud reformation of cor-

porations, and by reason of their having possessi(m of all

books of account, it is impossible to set forth to a greater

extent the details of said conspiracy, or to show just when

or by whom the particular acts of siwliation were per-

formed, or just \\iien or to whom tlie logs, when mauufac-

tur(Hl into lumber, were sidd, or just when and by wliom

the proceeds of the same were (d)tained and divi(U'd.

It fm ther np])ears in the bill that at tlie time that these
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trespasses ^Yvre coiiiiiiilted, the territory on wliicli the same

took place was but sparsely settled; was thousands of

miles away from the seat of government, and it was impos-

sible, with tli(^ means at liiand, for the complainamt to prop-

erly patrol and protect its domain from the wilful tres-

passes of the defendants, and that the government of the

United States used such care in the protection of the same

as it had means to do. That the agents employed by the

goveinment were mislead by the defendants' assertion of

ownership and l)y their claim of right to cut under license.^

that had been granted by the United States, and that (jaid

frauds and trespasses which have so resulted in the denud-

ing of the lands of the ITnited States and in the depriving

it of pioperty of the value of several million of dollars,

were not discovered in their entirety until a comparatively

short time ago.

It is further averred in the bill that on the discovery

of said frauds the United States commenced several ac-

tions at law tO' recover the value of the timber so taken by

the defendants and that th(^ same were pending at the time

the bill was filed, l)ut that by reason of the frauds and

conspiracy above stated, and the complications which have

resulted therefrom, and for a number of other reasons

hereafter staited, said miction afforded the complainant no

jilain, adequate and complete remedy at law and the bill

was fibd, as tiie officers of the Department of Justice be-

came satisfied that the onh^ fortim in which the United

States ccuild obtiiii a comi)lete remedy was the C(mrt of
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equity, where luattc^rs of this kind are projjerly cognizable

and relievable.

It further appears in the bill of complaint that at the

time of his death Mr. Daly was a citizen of the State of

Montana and was a resident of the county of Deer Lodge

in said state and district, and left an estate worth about

twelve million dollars, consisting of real and personal

property located in said county and state and elsewhere,

and it is expressly charged therein that a large portion of

said estate was the result of the proceeds of his illegal acts

in his lifetime in trespassing upon the lands named in the

bill and converting the timber growing thereon to his

own use and benetit.

That he made and published his last will and testament

wherein the defendant Margaret P. Daly is named execu-

trix, which was admitted to probate and on the 15th day

of February, 1901, letters of administration were duly is-

sued by the proper court to her, nnd that she duly qualified

and entered upon the discharge of her duties as executrix,

and that under and by virtue of the terms of said will, said

IMargaret P. Daly is now the owner in her own name of a

large portion of said estate.

The prayers of tlu^ bill are as follows:

First. Tliat tlie defendant, :Margaret P. Daly, both in

Iier own person, nnd as executrix of the last will and testa-

ment of her husband, Maicus Daly, deceased, and each of

the def(Midants ab(;ve named, be d( cieed to hold in trust for
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the use and bconfit of your oititor so much of their estate,

both real and pers'onal, as shall have come to tJiem, or either

of them, directly from the proceeds of the conversion of the

timber of your orator, as aforesaid. •

Second. That tlie complainant have and recover from

]\rarg;aret P. Daly, both personally and as executrix, and

from each of the other defendants above named, the profits,

ijains, and advantages ^^'llich the said defendants, or either

of them, liave received or made or which have arisen or

accrued to tlieiu, or either of them, by reason of the willful

trespasses upon the public domain of your orator, herein-

befoi e particularly described, and by reason of the fraudu-

lent conversion of the trees and timber growing; thereon,

the logs liad therefrom, and the lumber manufactured from

the same.

Third. That eacli of the defendants may make a full

and true discovery and disclosure of and concerning tlu'

transactions and matters aforesaid, and that an account-

ing may be taken by and under direction and decree of this

honorable court, of all the dealings and transactions be-

tween your orator and the defendants. That on such an

accounting the defendants and each of them be require<l

to produc(^ all licenses, permits, and all other documents

of every kind and character which tliey, or any of them,

may have received from your orator, by which they, or

any of them, claim or claimed the right to enter upon any

of said lands of your orator and cut and remove the trees

and timber then growing thereon.
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Fouitli. That the defoiKlants and each of tliem arcouiit

for the number of logs received by them and manufactured

into lumber at tlie saw mill at Hamilton, in said district,

or at any other mill or mills owned or used by tlumi in tlie

manufacture of said loj?s into lumber, and also the gains,

profits and advantages which the said defendants, or either

of them, or the estate of said iMarcusi Daly have received or

nuide, or which liave arisen or accrued to them, or either

of them, from trer-passing upon the lanrls of the complain-

ant, above described and set forth, and in converting to

tlieir own use and Ixuiefit the trees and timber growing

thereon.

Fifth. That the said defendants and each of them dis-

cover and set forth full, true, and particular acc(mnts of

all and every sum or sums of money received by them, or

either of them, or by any person or persi^ns by their, or

either of their, order, or for their, or either of their use,

for or in respect of the said sale or sales of logs cut from

said lands of said complainant, or the lumber obtain(Ml

from said logs, and when and from each! a.nd every of said

sums were, respectively, received, and how the same, re-

spectively, have b<en applied or disposed of, and t(> show

Avhen and where the proceeds of said sales were invested

by each of said defendants, and in what form of real or

personal estate they now exist.

Sixth. That the def(mdant«, and civch of them, may set

forth a list of sclielule and descripticm of all books of ac-

connt of every kini! and clmracttH-, and of all deeds, docn-
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ments, letter.-j, pjj])ers, or writino's of every kind whatso-

ever relatiTu;- to the matters aforesaid, or any of t^heni,

wherein or whereupon there is any note, memorandum, or

writing relating in any manner thereto, which are now, or

ever were, in their < r either of their possession or power,

and may deposit tlie same with the clerk of this

court, or with the standing master in chancery

thereof for the jiiirpose of inspection and exam-

ination by your oratt^r, and for all other legiti-

mate and usual purposes, in order that your orator may

ascertain therefrom and thereby the particular facts and

circumstances!, which is absolutely necessary in order to

enable your orator to obtain po,'session and kn()\\dedge of

the details of this conspiracy; and that when such ac-

counting shall be made, and it shall be ascertained that

said defendants have received and taken into their posses-

sion money or other forms of property directly resultng

from their participation in the conspiracy aforesaid, aud

in the spoliation of the lands of your orator as aforesaid,

this court shall deir<e that they pay the amount thereof,

with interest from the date they so received the same, to

your orator, A^'ith costs of this suit, and that your orator

nmy have such other and further relief in the premises as

the nature and the circumstances of this case may require

and as may be agreeable to equity a.nd good conscience.

The general demurrers filed in behalf of Margaret P.

Daly, ]\[argaret P. Dalv as executrix of the last will and



—16—

testament of Marcus Dalv, deceased, the Anaconda Cop-

per Mining Company, a corporation, John R. Toole, Wil-

liam W. Dixon, William Scallon, and Daniel J. Hennessy,

assign substantially the ?ame grounds for demurrer, which

can be summarized as follows

:

That the bill of complaint does not state any such case

as to entitle the complainant to any relief or discovei'y in

equity, in that, said bill shows that complainant hais a full,

complete and adequate remedy at law for the recovery of

damages for the alleged wrongs of defendants, and also a

full, complete and adequate remedy for any discovery

necessary or practicable by any proceedings in such action

at law.

That the complainant is not entitled to any discovery

herein, as the bill charges that the alleged wrongful acts

of tiie defeiidants Avere in violation of both the civil and

criminal laws of the United States, ami for that reason

the defendants are not compelled to make unj discoveiy,

to answer said bill or to produce any papers, etc., relat-

ing to the matters and things stated in said bill, because

to do so might subject or tend to subject them to a crim-

inal prosecution or accusation or to a penalty or for-

feiture, and for the reason that some of the defendants

were attorneys, and a discovery might compel them to

violate professional confidence not allowed by law to be

disclosed except under certain conditions and restrictiouis,

and for the further reason that a discovery in this suit is

not sought in aid of anv action at biw.
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Because the bill is so ••eneral, uncertain and indefinite

tliat it states no equitable ground for relief or discovery,

and in substance it is alleged that the bill does not show

the acts of the defendants by which the complainant was

deceived, misled or injured.

Because the bill shows upon its face that the com-

plainant has bepn guilty of laches.

Becau-e the acf.ons at law are uot described, nor the

parti(« thereto named, nor is it alleged that these defend-

ant or any of them are parties to such alleged actions at

law or any of them.

Because the bill admits that the defendants had licenses

to cut timber from some of the lands described in the bill,

but does mt describe such permitted or licensed lands or

exclude them from the bill, but set4vs to hold the defenn-

ants liable for the timber cut from said permitted or li-

censed lands, although knowledge of such licenses or per-

mits was within the knowledge of complanant.

The issue presented by the filing of these general de-

murrers came on to be heard before the United States Cir-

cuit Court, for the District of Montana, in equity, Judge

Knowles presiding, and afterwards, on the 26th day of

February, 1904, the court announced that these demurrers

were sustaii^ed. No opinion was filed and no reasons as

signed for tl e ruling other than that, in its opinion, the

complairaiit was not entitled to a discovery. A few days
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later, on the 4th clay of Maircb, the complainant refusing

to amend its bill, a final decree was passed, dismissing- the

l)ill of complaint, and an appeal was at once taken to this

court.

ASSIGNMENTS OF ERKOR .

The complainant, the United States of America, assigns

as grounds of error the following:

I.

Tlic court erred in sustaning the general demurrers to

the bill of complaint.

II.

The court erred in not holding that the bill of complaint

sets forth sufficient facts and circumstances to invoke the

aid of equity.

III.

The court erred in entering a final decree dismissing

complainant's bill of complaint.

IV.

The court erred in not overruling said general demurr-

ers, and in not ordering the defendants to answer the com-

plainant's bill of complaint.

V.

The court erred in not liolcliug tliat the bill shows upon
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its face that the coinplaiiiant has no plain, adequate and

complete remedy at laAA\

VI.

Tlie court erred in not holding that the bill shows on

its face that the only forum in which the complainant can

have a full, adequate and complete remedy is in a court

of equity.

VII.

The court erred in not overruling each of the following

grounds of Demurrer:

That said hill of complaint does not state any such case

as to entitle the CDiuplainant to any relief or discovery in

equity, in that said bill shows that the complainant has

a full, complete and adequate remedy at law, by action

at law, for the recovery of damages for the alleged wrongs

of defendants, and also a full, adequate and complete

remedy for any discovery necessary or practicable by pro-

ceedings in such action at law.

That tlie complainant is not entitled to any discovery

herein because:

(1). The bill shows upon its face that the complainamt

lias a full, complete and adequate remedy at law, and is

therefore not entitled to any discovery.

(2). That said bill charges that the alleged wrongful

acts of the defendants were in violation of both the civil

and criminal laws of the United States; and therefore de-
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fondants herein are not compelled to give any discovery

herein, or to answer said bill, or to produce any papers,

books, documents or accounts relating- to the matters and

tilings stat(Hl in said ])ill, l)ecause to do so might subject,

or tend to subject, the defendants to a criminal prosecu-

tion or accusation or to a penalty or forfeiture.

(3). The bill alleges that some of the defendants were

attorneys for some of the parties to this suit, and a dis-

covery by such attorneys might compel them toi violate

professional confidences not allowed by law to be disclosed

except under certain restrictions and conditions,

(4). Th(^ bill does not show that a discovery in this

suit is sought in aid of any action at law, or that these de-

fendants or any of them, are p irfies to, or defendants in,

any action at law relating to the matters set forth in the

bill.

The hill is so general, uncertain and indefinite that it

states no equitable grounds for relief or discovery, and

these defendants should not lie compelled to answer the

same, in that the l)ill does not show how any of tlie al-

legeil acts of defendants were fraudulent, or how the com-

plainant was injured thereby, or how the complainant or

its officers or agents were deceived or misled by any of the

alleged acts of the defendants, or blow any acts of the

deendants complicated the situation or made detection

difficult or impossible, or concealed from the complainant

anv facts in the case; nor is it sufficientlv averred how
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said frauds weve jierpetrated or the alleged fraudulent;

acts committed; nor why the alleged frauds were not

sooner diFCOvered Dy the complainant, or how or when

such frauds were discovered or the means used to conceal

the alleged frauds from the complainant, nor the diligence

with which the alleged frauds were investigated by thie

complainant.

The hill contaiijS mere, loose, general and indefinite al-

legations of fraud, and does not show the acts of the de-

fendants by which the complainant alleges that it was de-

ceived, misled or injured by any of the defendants.

The bill shows upon its face that the complainant has

been guilty of laches in not sooner commencing legal or

equitable proceedings to enforce its alleged rights, in that

the alleged wrongs of the defendants were committed long

since, and were within the knowledge of the complainant,

or it had the means of knowledge thereof, and no suffi-

cient reason or excuse is given or pleaded why the com-

plainant has not long since availed itself of the proper

legal and equitable remedies to which it might be entitled,

instead of delaying proceedings until, as shown by the

bill, many of tJie parties having knowledge of thie matters

complained of have died or gone out of the jurisdiction

of the court.

"NTo diligence on the part of the complainant is shown, o^'

any excuse for the want whereof, in relation to the matters

stated in the bill.

Said bill is uncertain and insufficient

:
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(1). As to the allof?atioii« of conspiracy and fraud on

the part of the defc-ndants, in that it is not shown what

were the acts constituting the conspiracy and fraud, nor

hiow the said alleged acts were fraudulent, or how the

complainant was injured thereby, or how the complain-

ant or its officers or agents were deceived or misled by any

alleged acts of the defendants, or how auy acts of the de-

fendants complicated the situation, or made detection dif-

ficult or impossible, or concealed from the complainant

an yfacts in the case.

The allegations are general and indefinite, and do not

state how the alleged frauds were perpetrated, or how

the c(miplainant was injured thereby, or when the com-

plainant discovered the same, or thiat it used any dili-

gence to discover them, or how the said frauds or any

dcts of the defendants were concealed from the complain-

ant.

(2). It is allegerl in the bill that the complainant has

commenced several actions at law in this court to recover

the value of timber taken by the defendants from the

lands mentioned in the bill, and that the same are now

pending in this court ; but said actions are not described,

nor the parties thereto named, nor is it alleged th'at thene

defendants or any of them are parties or defendants to

such alleged actions at law or any of them.

(3). The bill arlmits that the defendants, or some of

them, had p'niiits or licenses from the complainant or its
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agents to out tiiiibor from some of the lands described iu

the bill ; but the bill does m)t describe such permitted or

licensed land, or exclude them from the bill, but seeks to

hold the defendants liable for the timber cut from said

permittM or licensed lands as well as from other lands

although kno^^'l(:dge of such licenses or permits was and

is peculiarly within the knowledge of the complainant.

(4). Said bill is in many other respects uncertain, in-

forma 1 and insufficient.

ARGUMENT.

The rule is settled, that a bill is not subject to a. general

demurrer if it cotitains any matters, properly pleaded,

which constitut^is grounds for equitable relief or discovery,

requiring an ansAver or plea.

It is a fundamental rule in equity pleading that if any

part of the bill is good and entitled the complainant either

to relief or discovery, a demurrer to the whole bill can-

not be sustained.

In Pacific E. JX. of ^NIo. vs. :Missouri Pacific Ry., Ill

U. S. 505-520, it is said : ''The demurrers in this case are

to the whale bill.. If any part of the bill is good the de-

murrer fails. The charges of fraud in the bill, which are

admitted by the demurrers, for present purposes are suf-
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ficient to warrant the (lis(M)V('ry and relief based on such

charges."

Heath v. Ry. Co., 8 Blatehf. 407.

Edwards v. Bay State, etc. Co., 91 Fed. 940.

1 Daniels Chancery Practice, 605.

Wright V. Dame, 1 Met. 241.

Conant v. Warren, 6 Gray 562.

:

Bay State Iron Co. v. (loodall, 39 N. H. 236.

Burns v. Hobbs, 29 Me. 277.

Livingston v. Story, 9 Pet. 652-659.

Stewart v. Masterson, 131 U. S. 151-158.

The sole question, in the present situation of the case,

therefore, is whether the defendants should be reijuired

to answer.

As the United States has suffered a loss of many hun-

dreds of thousands of dollars at the hands of the defend-

ants, it must be conceded that it is authorized to bring

an action of some kind to recovefr for the same. The sole

question is as to the form of the action.

The complainant claims that the facts and circum-

stances set forth in its bill of complaint show that the

remedy at law is utter.y inadequate, and that the only

forum in which the facts and circumstances cam be estab-

lished and all of the necessary remedies applied, is in a

court of equity.

The defendants, on the other hand, insist that the bill

shows that the complainant has a full, complete and ade-
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quate remedy at law for the recovery of damages for the

alleged wron^ of the defendants, and that the law action

is adequate for any discovery which may be required.

It seems to us that a bare reading of the bill is sufficient

to convince the judicial mind that the complainant is

right and the defendants are wrong, and that no review of

tlie autliorities is necessary.

The great amount involved, and the conclusion reached

by us that tlie gi;.^antic frauds set forth in the bill must

forever remain uneiithed if we cannot have the aid of

equity and its processes, is our apology for the critical

examination of the authorities which we have made, and

which, we set forth in the pages of this brief.

At the (uitset of this discussion we recognize the rule

whicli holds "that wlienever a court of law is competent to

take cognizance of a right and has power to proceed to a

judgment which affords a plain, adequate and complete

remedy ^^Ithout the aid of a court of equity, the plaintiff

must proceed at law, lieca.use the defendant has a constitu-

tional right to a trial by jury." Our contention is th^t this

rule has no application to the case presented by the bill

now und( r consideration, and that the true rule applicable

to it is as follows :

"The jurisdiction in (Kpiity attaches unless the legal

remedy, botli, in respect to the final relief and the
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mode of obtaining it, is as efficient as the remedy that

equity would confer under tlie same circumstances."

Kilbourn v. Sunderland, 130 U. S. p. 514.

11 Rosens Notes, p. 753.

In Boyce's Exrs. v. Grundy, 3 Pet. 215, the Supreme

Court says:

"This court has been often called upon to consider

the sixteenth section of the Judicial Act of 1789. and

as often, enther expressly or by the course of its

decisions, has held that it is merely declaratory, mak-

ing' no alteration whatever in the rules of equity on

the subject of leii^al re:redy. It is not enougli that

tliere is a remedy at law; it must be plain and ade-

quate or, in other words, as practical and as efficient

to the needs of justice and its prompt administration

as the remedy in equity.''

Payne v. Hook, 7 Wall. 430.

Oelrichs v. Spain, 15 Wall. 228.

Tyler v. Savage, 143 U. S. 95.

Pierpont v. Fowle, Fed. caises 11152.

Foster v. Swasey, Fed. cases 4984.

U. S. V. jNIyeis, Fed. cases 15844.

Spring V. Domestic S. M. Co., 13 Fed. 449.

Gunn V. Biinkley Oar, Etc. Co., 6(5 Fed. 384.

Society of Shakers v. Watson, 08 Fed. 738.

Nashville, Etc. Ky. v. :McConnell, 82 Fcil. 70.

Hayden v. Thompson, 71 Fed. 03.
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Cockrill y. (Vxtjier, 8G Fed. 14.

Alger V. Anderson, 92 Fed. 709.

See Vol. 3, Rose's Notes, pages 49, 50, 51, 52, 53.

It is also an established rule tliat there are a number of

subjects over whicli ourts of law and equity have a. con-

current jurisdicticn. Notwithstanding- the provision of

Section 723 of the Revised Statutes which prohibits suits

in equity in any case wliere a plain, adequate and com-

plete remedy may be had at law, tliere remains a limited

range of cases in ^^!tlich the jurisdiction of equity continues

to be exercised concurrently for the reason that the remedy

at law, although existing, s?ems lens practicable and less

efficient to the ends of justice and its prompt administra-

tion than tlie remedy in equity.

In Root V. Ry. Co., 105 F. S. 189, Judge :Matthews, in

speaking for the court, in his opinion is careful to say

tliat : "Gioundis for equitable relief may arise, other than

by way of injunction, wlu-re eiiuitable interpoisition is

necessary on account of the impediments which prevent

a resort to remedies purely legal, and such an equity may

arise out of and inhere in thie nature of the account itself

springing from special and peculiar circumstances which

disable the patentee from a recovery at law altogether, or

render liis remedy in the legal tribunal difficult, inade-

quate and incom])l(^te; and as such cases cannot be defined

more exactly, each must rest upon its own particular cir-

cumstances as furnishing a clear and satisfactory ground

for exception fr'm tlte general rule."



—28—

The fori'goiiig principles tind uuthorities luiv(i been cited

by us to sustain our contention tJiat if the case presented

by the bill makes out as counsel for defendants claim, sim-

ply a gigantic case of trespass in which damages are sought,

that the fact® and circiimstancesi are such that the aid of

equity can be invoked on the sole ground that it is the most

efficient ieme:ly, and that the action at law, by reason of its

inefficiency is totally inadequate. Here we have a series

of trespasses) extending over a period of ten years, com-

mitted on a territory some thirty miles in length by six

miles in width, on land belonging to the United States,

surveyed and unsurveyed, and committed by a great num-

}>er of different persons and parties, under greatly varying

circumstance*, and who, on Um surface, appear to have no

relation to tlMe real offenders in the case. The court can

readily Fee that a vast number of separate and distinct

law suits would be required, and that when considered

alone, separate and apart from the entire transaction, it

would be simply impossible for the government to make

the necessary proof.

Judge Sanborn in Hayden v. Thompson, 71 Fed.

03, in speaking for the Circuit Court of Appeals

for the Eighth Circuit, says: "Would these actions at

laAv be as efficient, as practical and as prompt to attain

the ends of justice as this s'lit in equity? The question is

its own answer. * * * * The recovery of this fun<l

by actions at law might, and ])robably would, involve tak-

ing each of tl ese accounts (f the assets anil liabilities of
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this bank as many times and before as many Juries as

there are shareJiolderis in these accounts respectively.

When it is considered how difficult it is for a judge and

jury in a trial according to the strict rules of the com-

mon law, where the evith^nce must be presented to twelve

men, who must hastily agree upon their verdict before

they separate, to correctly take and state an account which

contains nnmeious itens, that for this reason the taking

of mutual acccmnts lias become an acknowledged ground

of equity juris lict'o:), ((Junn v. Manufacturing Co., 13

C. C. A., 529; 66 Fed. 382; Kirby v. Kailroad Co., 120

U. S., 130, 131; 7 Sup. Ct. 430) and that the trial of the

claims of this complainant in separate actions at law

againsit these several shareholders involves the taking of

so many accounts by so ma.ny juries, the conclusicm is

irresistible that the complainant's remedy at law is not

only inadequate and inefficient to reach the ends of jus-

tice, but that it is impracticable and useless for that pur-

pose. The^e long and complicated accounts can be prop-

erly taken and stated, and the just deductions caii be

drawn from then only in a court in which a careful, pa-

tient and extended examination of all the evidence can

be made after it is submitted, by a mind trained in the

science of accounting and familiar with the law which

governs it."

Wyman v. Bowman, 127 Fed. p. 263.

IT IS, HOWEVER UNNECESSARY for us to rest our
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claim tlial equity has juiisdictioii ou this narrow founda-

tion.

There are many separate and distinct grounds upon

which its aid can be invoked, wliich we shall now proceed

to name in their order.

In Kennedy v. Creswell, 101 U. S., 641-045, INIr. Justice

Bradley, in speaking for the court, says:

"The point taken by the appellant that the court

below sitting as a court of equity had no juris^lic-

tion of the case, is not well takeu. The authorities are

abundant and well settled tha ta creditor of a de-

ceased person ha<^ a right to go into a court of equity

for a discovery (^f asse.® and. the payment of his debt.

When there he will not be turned back to a court of

law to establish the validity of his claim. The court

being in rightful possessicm of thie case for a discovery

and account, will proceed to a final decree upon all

the merits.

Thompson v. Brown, 4 Johns (N. Y.) Ch. ()19.

1 Story Eq. Jur. Sect. 54(3.

2 Williams Exrs. 1718, 1719.

The allegations of the bill in this caise were sufficient

to give tlie court jurisdiction and the accounts of the

executor show that the complainant had reasonable caus<?

for making those allegations. They went into the court

for a discovery of assets and the object of the bill Mas at-

tained 1»v the admi--sion of the executor ttiat he had siif-
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ficient assets. It would lie strange, indewl, if that admis-

sion could be made a ground for depriv^'ng the court of its

jurisdicti'Mi. If it coiild, the discovery, by proof of as-

sets concealed by the executor, would Imve the same effect,

and the result would be that a bill in equity could be de-

feated by proofs showing* that there was good ground for

filing it."

In Green's Admx. v. rroighton et al., 23 Howard 90,

]Mr. Justice Campbell, in delivering the opinion of the

court at page 106, says :

"The questions presented for inquiry in this suit

are whether the subject of this suit is properly cog-

nizable in a court of equity, and whether any othcH'

court l?as previou-ly acquired exclusive control over it.

The court lias Jurisdiction of the parties. In the

court of clianceiy, executors and administrators are

considered ais trusteps and that court exercises orig-

inal control over them in favor of creditors, legatees

and heirs, in reference to the proper execution of

their trust. A single creditor has been allowed to sue

for his demand in ( quity and obtained a decree for pay

ment out of the pergonal estate without taking a gener-

al account of the testator's debts. (Attorney General

V. Cornthwaite, 2 Cox 43 ; Adaihs Equity 257) , and the

existence of this jurisdiction has been acknowledged

in this court and in several of the courts of chancery

in the states.''

Ragan v. AValker, 14 How. 21).
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Pharis v. Li^achmaii, 20 Ala. R. 603.

SpottswoodI V. Dandrldgie, 4 Munf. 289.

At pas^e 108 this "reat Justice says:

"The duty of the adiniiiistra,t()r arises to pay the

debts when their existence is discovered and the bond

is forfeited when that duty is disregarded. The jur-

isdiction of a court of equity to enforce the bond,

arises from its jurisdiction over administrators, its

disposition to prevent multiplicity of suits and its

power to adapt it® decree to tVe substantial justice of

the case."

See also Payne v. Hook, 7 Wall. 425.

Byers v. McAuley, 149 U. S. 608.

Fowle V. Lawrison's Exr.^. 5 Pet. 495.

Hale V. Tyler, 115 Fed. 833.

Mr. Pomeroy, in bis work on Equity Jurisprudence,

Vol. 1, Section 158, says

:

"One of the most important subjects to which the

theory of trust has been extended is the administra

tion of estates of deceased persons. The relation sub-

sisting bet^^een executors and administrators on the

one hand, and legatees, distributees and creditors on

the otlit r, lias so many of the features and incidents of

an expressed, active trust that it has been completely

embraced within the equitable jurisdiction in Eng-

land and als<^) in the TTnited States."

And thc^n lie goes on to sav, what is obviously true,
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namely, that nt cr.iiimon law, altlumgh indiTidual credators

might recover jiidlgment of their respective demands, the

legal procedure furnishes absolutely no means by which

the rights a^]d claims of all the parties in interest could

be ascertained and ratably adjusted, the assets propor-

tionably distribut'd and the estate finally settled, thus

making a resort to a court of equity necessary for a proper

administration of the assets.

In Beverly y. llhodes, 86 Va. 416, it is said

:

"The first and principal question arises upon the

demurrer to tl:e bill. Tlse appellant insists that the

complainant's remedy was at law and that a court

of equity has no jurisdiction of the case, but we do

not concur in this vi(n\'. That a single creditor at

large of a deceasei debtor may sue the personal rep-

resentative in equity for an account of assets and the

payment of his debt, is well settled.

"The decree for acc(nint, however, whether the

suit be brought for the plaintiff singly or on behalf

of himself and other creditors (for it uiakes no dif-

ference) is for the benefit of all thfe creditors, and

hence all mny come in and prove their debt before

the master, and have satisfaction of their demands

equally with the plaintiff in the estate, for all are

as parties. In this way a multiplicity of suits is

avoided, the ass -ts are marshalled and complete re-

lief afforded. The jurisdiction of a court of equity

in such casfs is said bv some of the authorities to be
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foundoHl upon the nec(^ssity of taking accounts or

eonipelling a discovery of assets, and because there

is no adequate remedy at la.w By others, it is put

upon the ground of a trust in thie personal repre-

sentative Avhich it is the duty of the court of equity

to enforce, but whatever may be the reason the juris-

diction is not only well established, but with us is

practically exclusive."

We have now esta,blished, we think, that there are two

grounds upon wliich we have the rit>iit to invoke the aid

of equity in this ca,se. First, because it is the more effi-

cient remedy, and an action at law would be utterly in-

ade(|uate; and Second, by reason of the original jurisdic-

tion which courts of cha,nceiry have over executors and ad-

ministrators, who aie cors'dercd as trustees in favor of

creditors, in reference to the proper execution of their

trust.

The Third ground upon which we have the right to in-

voke the aid of equity is this: The bill shows that an ac-

counting is necessiary in order to ascertain just when and

by w\iom the proceeds arising from the denuding of the

complainant's forests by the defendants were received, and

ascertain how much of the same is now in thie possession

of the Daly estate, how much appears in the Anaconda

Copper Mining Company, and how much the individual

defendants received. The governing rule may be stated

as follows:

"Equity has jurisdiction in settlement of accounts
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wheie the dealings l)etwwii (lie ])arties were numer-

ous and the matters in dispute are so many that it is

impracticable to take an account by the ordinary com-

mon law proceedings."

Mr. Chief Justice Marshall, in Fowle v. Lawrison's

Exrs., 5 Pet., 495-503, says

:

"In all cases in which an action for account would

be the proper reinedy at law, and in all cases where

a trustee is a party, the jurisdiction of a court of

equity is undoubted.''

In Fenuo et ah v. PriinriMse et al., llfi Fed. 49 (1902),

Judge Putnam, in deciding that equity has jurisdiction of

a suit by a factor for a settlement of his account with his

principal, where the dealing® between the parties were

numerous and tl e uiattirs in dispute are so mauy that it

is impracticahle to take an account by the ordinary c(uu-

mon law proceedings, says:

"If the questions are so involved as would appear

in the declaration in the suit at law and in the al-

legations of complainant's bill, we have no question

that an attempt by a jury to pass on the issues be-

tween the parties would result in a failure of jus-

tice, because it would be impracticable for a jury to

do so correctly. The most that a jury could award

would be a lump sim, derived from the general im-

pressions remaining a<; a consequence of a trial cov-

ering, as this would, several weeks, and involving a
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great multitude of items of all kinds. * * * Con-

sequently, as the ease now stands^ it is impossible to

do justice except on a.n accounting taken under the

direction of a, chancellor. Under such circumstances

we think jurisdiction lies in equity. Mr. Justice

Story, in Sectioin 459 of his work oii Equity Juris-

prudence, apparently leaves one side a case like

this at bar, and enuiiterates only certain well known

grounds of jurisdiction in equity for taking accounts.

Of course there is no doubt tit at, wl:erm^er the tech-

nical action of account lies at comon law, equity has

conicurrent jurisdiction. So, also, it has undoubtedly

jurisdiction to take tl e a"Counts of a principal

against an a^ent, a, cestui que tru8t against a trustee,

a consignor of goods a,ga'inst his factor, and in all

cases where there is a fiduciaiw relation which eu-

titiled the complainant in the bill to demand an ac-

count and a discovery of the items thereof^ So, also,

it is universally recognized *that equity has juris-

diction where there are mutual accounts of a com-

plicated character. The case at liar, however, is not

within those clear equities, as it is not by a principal

against an agent, but by an agent against his prin-

cipal; and the (mly ground on which jurisdiction is

asserted is the complicated nature of the accounts,

rendering it, as \v(? have shown, impracticabh^ to take

them by the oidi^'ary common law proceedings. In

Mr. Rigelow's note to i\u^ section in Story's Equity

Jiiris])riidenee to which we liave referred, he states
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three grounds of ef|nity jurisdiction, among which is

where dealings are so complicated that they cannot

be properly adjusted in a court of law. That under

such ciicumstances the chancellor has jurisdiction is

apparently thoroughly settled in England, and, as is

well known, the feleral courts act on the rules and

principles which have long been recognized by the

English equity courts, notwithstanding the general

enactment in the t-tatutes of the United States bar-

ring the exercise of (equitable jurisdiction where there

is an ample ren^edy at law. * * * The rule is laid

down by Lord Kedsdale in O'Connor v. Spaight, 1

Schoales & L. 305, 309, decided as early as 1804, to

thie effect that it is a sufficient ground for jurisdic-

tion in equity that the accounts are too complicated to

be taken at law. Also in Foley v. Hill, 2 H. L. Cm.

28, the riile is clearly recognized that the chan-

cery courts will take accounts when complicated, inde-

pendently of all other equities; and the cases, in-

cluding the three which we have cited, were summed

up to that effect by the court of appeal in Hill v.

Railway Co., 12 Law. T. (N. S.) 03, in a case in

which fundamental issuesi, aside from those of a mere

accounting, Avere raised in litigation on a bill brought

by a cont ator against a railway company for the

adjustment of liabilities growing out of a construc-

tion contract.

"In the Unit; d States the rule was sufficiently
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stated hj Mr. Chief Justice MarKhall in I^owle v. Law-

rison's Exr., 5 Pet. 495, 503, 8 L. Ed. 204, 207, as

follows

:

" 'In all eases in wliich an action of account would

be the proper remedy at law, and in all cases where

a trustee is a party, the jurisdiction of a court of

equity is undoubted. It iiS the approp'riate tribunal

;

but in transactions not of this peculiar character

great complexity ought tO' exist in the accounts, or

some difficulty at law should interpose, some diseoT-

j
ery should be required, in order to induce a court

of chancery to exercise jurisdiction.'

"There is nothling in IJoot v. Uailroad Co'. 105 U. S.

189, 2G L. Ed. 975, which contravenes the rule thus

recognized liy the anthorities to which we have re-

ferred."

In Kirby v. Lake Shore Ry., 120 U. S. 130, 134, Mr. Jus-

tice Harlan, in delivering the opinion of the court, says:

"The case made by the plaintiff is clearly one of

which a court of equity may take cognizance. The

complicated nature of the accounts between the par-

ties constitutes itself a sufficient ground for going

into equity. It would have been difficult, if not im-

possible, fov a jury to unravel the numerous transac-

tions involved in the settlements between the parties

and reach a satisfactory coinclusion ais to the amount

of drawbacks to wh"ch Alexander & To. weie entitled
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on each settlement. 1 Story Eq. Juris. See. 451. Jus-

tice could not be done except by employing the meth-

ods of investigation peculiar to courts of equity. When

to these considerations is added the charge against

the defendants of actual concealed fraud, the right

of the plaintiff to invoke the jurisdiction of equity

cannot be doubted."

Says Mr. Jn ticc Stiry, in Jones v. Lockhart, 2 Story

Rep., p. 248:

"It is ccrtiinly true that in mattei's of account,

courts of e luity possess a concurrent jurisdiction in

most, if not in all, cases with courts of laAV. In the

present case, takin-;- tlie statements of the bill to be

true, which we mu'^t upon demurrer, it seems to us

not onlj cl( ai; that it is a case fit for the interposi-

ticm of a court of equity, but that it is emphatically

' so, and as one: where a court of law could not render

any justice in the matter, or, if any, it must be a very

crippled and improper redress. It is indeed impos-

sible to read the bill and not feel that some of the

claims there s'et up, considering the complications and

changfs of interest of the parties, cannot be ade-

' quately examined, or prnperly disposed of, except in

a court of equity.''

The l)ill in this (a-e discloses that mutual acr-oiinfs are

involved, fir it is admitted that during the years when it

is claimed that tliesp trespasses ^^'cre committed by tlie
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defendants, that tliej- did ol;taiii from the government li-

censes and permits to cut timber on certain smaJl portions

or tracts mentioned in tlie bill, and that under cover of

such perniits find licenses, they not only cut and converted

trees into lumber from lands included in such permits,

but well knowing that such permits gave them no license

or authority to enter upon other lands of y(mr orator, thiey

wilfully and fraiiduh^ntlv entered upon large tracts of

land adjacint thereto, and cut, carried away and con-

verted trtes and timber thereon, and afterwards sold the

lumber to perr^ons and corporations to your orator un-

known, and known only to the said defendants, and ap-

propriated the proceeds thereof to their own use.

These permit'^ are no^^• in the possession of the defend-

ants, or under their control. It is safe to assume that

their books of acccmnt will show just how much timber

was cut fiom land^ covered by these permits or licenses,

to whom the logs when manufactured into lumber were

sold, and liow much was obtained for the same, all of

which information is exclusively in the possession of the

defendants. If, on the production of the accoimts and a

thorough] probing of the same before the maister, it shall

he found that the t( rms of the license® and the conditions

on whicli they were granted were fully ccmiplied with, the

complainant ^^ill cheerfully credit the defendants with

the same, and of course withdraw from its claim all

tracts so covered bv said licenses. Rut the l)nrden of prov-
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ing that the logs were taken and used in accordance with

said licenses is upon the defendants.

Northern Pacific R. R. Co. v. Lewis, 162 U. S. 366.

U. S. T. Denver .^ R. G. R. R., 191 U. S. 84.

Even if tliis were not a case of mutual accounts, it is the

settled law that a ymt in equity for an accounting is

proper, though the accounts are all on one side, if there

are circumstances of great complication or difficulty in

the way of adequate relief at law.

In Society of Shakers y. Watson, 37 U. S. App. 141, 15

C. C. A. 632, 68 Fed. 730, the court, in speaking of the

jurisdiction of the courts of equity, where no adequate

remedy at law exists, say:

"A large branch of equity Jurisdiction has always

been concurrent with tliat of courts of law,—that is,

has extended over the same general subjects as those

taken cognizance of in actions at law; but where,

from the naMire of tlie circumstances, and on ac-

count of the inadequacies of its remedies, a court of

law cannot afford the due and appropriate relief. In

these cases there is an obligation of a legal character

at the foundation of the suit, like the note in the

present case, but there is some difficulty in the man-

ner in which the obligation rests upon persons or

property, or in the efficiency of the process belong-
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ing to the court which makes the h^gal remedy inade-

quate."

Boyce's Exrs. v. Grundy, 3 Pet. 210.

Wylie V. Cox, 15 How. 416.

Barber v. Barber, 21 How. 582.

In Weymouth v. Boyer, 1 Ves. Jr. 424, Mr. Justice Bul-

ler, sitting for the Lord Chancellor, says

:

"We have the authority of Lord Hardwicke that if

a case was doubtful, or the remedy at law difficult,

we would not pronounce against the equity juris-

diction. This same principle has been laid down by

Lord Bathurst.

"It would ra«ult from these considerations that

this bill could be maintained if the note could be re-

garded as imposing a technically legal liability."

In Seymour v. Dock Company, 20 N. J. Eq. p. 30(i, th(^

court says:

"The whole machinery of courts of e(iuity is bet-

ter adapted for the purpose of an account than any

of the courts of common law, and in many cases,

as hais ])een siid, wbrpn accounts are complicated, it

would be impossible for courts of law to do entire

justice between the parties. Cimrts of equity, in

cases of com]ilex accounts, take cognizance some-

times from the very necessity of the case, and

through tlie iiiciimp teucy of the courts (^f law at

iii.n pr'wiK, to (examine it with the necessary accuracy.
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On this iiToimd alone, I think, the jurisdiction of the

case must be maintained."

"A suit in e(]uit3^ for an accounting- is proper

where all the accounts are on one side, but there are

circumstances of s^es^t complication or difficulties

in the way of adequate relief at law."

Pomeroj, Eq. Jur., Vol. 3, 2nd Ed., Section 1421.

Blod.n:ett V. Foster, 114 :\rich., 688.

In appeal of Brush Electric Co., 114 Pa. St. at p. 574,

the court makes use of tlie following language:

"Equity jurisdiction does not depend on the want

of a comii'on law remedy; for, while theire may be

such a remedy, it may be inailequate to meet all the

requirements of a given case, or to effect complete

justice between tlie contending parties; hence, the

exercise of chancery powers must often depend on

the sound discretion of the court. So, a bill may be

maintained solely on the giround that it is the most

convenient remedy."

The same court, in Johnston v. Price, 172 Pa. St. 427,

says

:

"It iis almost a work of supererogation to cite the

perfectly familiar authorities, that in order to oust the

equitable jurisdiction, the remedy, or supposed rem-

edy at law must be full, adequate and complete, or

that e(iuitaible jurisdiction does not depend on the

want of a common law remedy, but may be sustained
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on the ground that it is tlio: most convenient remedy/'

: See also Mitchell v. Mfg. Co., 2 Story 648.

Tyler V. Savage, 143 U. S. 95.

Jones V. Bolles, 9 Wall. 364-369.

Eiissell V. Clarlc'H Exrs., 7 Cranch, 69-89.

Ludlow V. Simon, 2 Caine's Cases in Equity, p. 38.

In Gunn v.Brinkley Car Works and Mfg. Co., ()6 Fed.

382, it was held that where G. as surviving partner of the

firm of G. & B. filed a bill for an accounting against the B.

Manufacturing Co., and it appeared that the transactions

between the firm and the B. Mfg. Co. involved a running

account of more than 500 items, extending over more than

six years, and further complicated by fraudulent entriei^

and omissions by the deceased partner of the firm, who

had l)een its manager, and also the nmnager of the B. Mfg.

Co., it was held that an action at law for the balance due

in a federal court, the federal court having no power to

order a reference, would be an inadequate remedy, and

that thie case was within the jurisdiction of a court of

equity. Judge Sanborn, in deciding the case for the Cir-

cuit Court of Appeals for the Eighth Circuit, says

:

"But how can the appellant in this ca.se obtain a

correct and adequate accounting between this pairtner-

ship and (•orpuratinn in an action at law? In such aii

action for the balance due this account, the national

courts lilave no jtower to order a reference to take and

state tlie account, but the entire case must be tried to

the jury. According to this bill, there is here a mu-
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tiial nniiiiDg account lliat extends over a period of

more than six years; it involves more than five hun-

dred items; it has been complicated and confused by

the fraudulent entries and omissions of a faithless

trustee; and, in our opinion, it would be next to im-

possible for a jury to carefully examine this account

and reach a just result. That cau only be d(me by a

i^efereuce to a master or a lu^airino- before a. Chan-

cellor in the method peculiar to a court of equity^ In

Kirby V. Kailroad Co., 120 U. S. 130, 134, 7 Sup. Ct.

430, a case involving an account aggregating about

1350,000, and running for a. period less than ten

months, INIr. Justice Harlan, in delivering the opinion

of the Supreme Court, said (Judge Sanborn then

quotes from the opinion of the court in that case, the

paragraph we have lierein set forth, and continues his

opinion as follows:)

"To depiive a court of equity of jurisdiction, the

remedy at law must be plain aud adequate,—'ais prac-

tical and efficient to the ends of justice and its prompt

administration as the remedy in equity.' Boyce's

Ex'rs. V. Grundy, 3 Pet. 210, 215; Oelrichs v. Spain,

15 Wall., 211, 228; Preteca v. Land Grant Co. 4, U.

S. App. 327, 330, 1 C. C. A. 607; 50 Fed. 674; Flotz v.

Railway Company, 8 C C. A. 635, 641; 60 Fed. 316,

322. An action at law in a federal court doevs not

furnish such an adequate and efficient remedy for the
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exaniination of a loug, coufused and complicated mu-

tual account like that disclosed in this bill."

Judge Taft, sitting with :\Ir. Justice Harlan and Judge

Lurton, in the Circuit Court of Appeals, Sixth Circuit, in

the case of Bank of Kentucky v. fc^tone, 88 Fed. page 391,

says

:

"The remedy at law cannot be adequate if its ade-

quacy depends upon the ^^'ill of tlie opposing party.

To refus-e relief in e(]uity on the ground that there is

a remedy at law, it must appeair that the remedy at

law is ' as practical and efficient to the ends of justice

and its prompt administration as the remedy in equity.

And the application of the rule depends upon the cir-

cumstances of each cas(\' Boyce v. Grundy, 3 Pet.

210, 215; Sullivan v. IJailroad Co., 1)4 U. S. 806.

Watson V. Sutherland, .5 Wall. 79."

Practically the same language is used by Judge Bunn.

in deciding the case of U. S. Life Ins. Co. v. Cable, 98 Fed.

761, sitting A\dth Judge Woods, Circuit Judge and District

Judge Allen, in the Circuit Court of Appeals of the Sev-

enth Circuit.

It was said by Lord Eldon in Eyre v. Evej-ett, 2 Buss.

381:

"This court will not allow itself to be ousted of any

part of its original jurisdiction because a court of laA\'

happens to fall in lov(^ with tlu^ same or a similar jur-

isdiction."
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The Fourth or. iind on which wo are warranted in in-

voking the aid of e<initj is the avoidance of a multiplicity

of suits. The bill f^hows that the acts committed by the

defendants w( re not simply fu<»itive and temporary tres-

passes for wliich ?de(inate (•ompensation con Id be obtained

in an action of law and the machinery of the law courts

sufficient to reach all of the facts in the case, but their

acts consisted in a destriiction of the corpus of the es-

tate, as almost the sole value of the lands described in the

complaint was the value of the tind)er lirowing and stand-

ino" thereon. ActiS of destructive waste continued over a

peri( d ( f ten vears, and under such complication of cir-

cumstances that no jury, in a law court, could possibly,

with the means at hand, investigate the same so as to in-

sure a correct result.

The bill shows that a vast number of acticms at law

would have to be commenced and tried before anything

like the subject matter of this litigation could be covered.

The persons who actually did the cutting are not the

same, and the facts and circumstances surrounding the

cutting by the srveral contractors, under whose supervision

the cutting was aetu:illy done in the interest of tlie de-

fendants, were eutir( ly different, so that each suit would

be separate and distinct, but there would be enough simi-

larity in the fat ts and ciicumstances to prevent the jury

in one case acting in the other; consequently the cases

would liave to he c!;ntinu"d over the terms and the diffi-
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ciilties would prove so great that the prosecution would

hoive to be abandoned.

Under these circumstances, adopting the language used

b.v Judge Severens in delivering the opinion of the court

of appeals for the Sixth ('ircuit in Bailey v. Tillinghast,

99 Fed 801

:

"It is not necessar\^ to rest the equitable jurisdic-

tion over the case upon the fact that the receiver, as

the repreise'itative of the creditors, is seeking to re-

cover a trust fund, and that there is a complication

of interest in the questions and matters involved, for

we are clearly of Ihe opiniou that the bill f^hould be

maintained for the purpose of avoiding a multiplicity

of suits, and for this latter purpose it is immaterial

whether the suits to be avoided or proven ai'e of a

legal or an equitable character. The object is the

same in either case, and the reason for the proceed-

ings is the same."

In short, we have hetre practically the same situation

as that presented in DeForrest v. Thompsou, 40 Fed. 375.

In that case Judge Jackson, in delivering the opinion of

the court, in which Mr. Justice Harlan concurred, at page

378, said:

"It is a case of one person ha\ing a right against

a numl)er of peraons, which may be determined as

to all the parties interested by one suit. If the plain-

tiffs brought ejectment against one of the defendants

and succeederl, thp judgment would not conclude the
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otheiT defendants altogethei' ; the question in each

case would be precis'.^lj the same. But if the plain-

tiffs can, by one comprehensive suit, have their Hghts

declared and secured as to all the lands * * may

they not invoke the jurisdiction of a court of equity

upon the familiar ,i»round that by suing in equity and

bringing all of the defendants before the court in one

action, they can avoid a multiplicity of suits? I think

they can.

1 Pom. Eq. Jiir., Sections 245-269.

See also Garrison v. Ins. Co., 19 How. 312.

Story's Eq. Jur., Section 928.

West Point Iron Co., v. Reimert, 45 N. Y. 703.

Preteca v. Land Crant Co., 50 Fed. fi76.
,

We have then in this case as ingredients to support the

jurisdiction of (quity the following:

1st. It is the most eflflcient remedy and no full, com-

plete and adeciuate remedy is given by law.

2nd. The authority of equity over Mrs. Daly as an

executrix.

3rd. The necessity of an accounting.

4th. The prevention of a multiplicity of suits.

We have also discovery, fraud, misrepresentation, waste

and concealment, which we shall now proceed to treat

briefly in their order.

Another ground upon which we invoke the aid of equity
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ls the absolute iK^tcesisity of discovery. The bill in this

case is filed for final relief, and to that end discovery from

the defendants is necessary.

Counsel for the defendants, in the main, ignore thiis fact,

and prepared their demurrers to the bill on the notion that

it was a "bill for discovery,'' in the sense that its object

was solely to obtain the evidence of the parties for use iu

the trial of le^al actions.

If the bill of complaint states a cause for equitable re-

lief, all the ]]oints laisid liy the defendants in their general

demurrers relative to the discovery features thereof should

be disregarded, for the rule is settled, if a bill for relief

and discovery contains proper matter for the one and not

for the other, the defendants should answer the proper and

demur to the improper matter. But if he demurs to the

whole l)ill, the demuiTer must be overruled. Stated iu

another way, the rule is as follows : Where the bill is filed

for the purpose of obtaining final relief, and where discov-

ery is only incidental to that end, there can be no demurrer

to the discovery only, for the simple reason that if the dis-

covery he material in support of tJie relief, and the com-

plainant he entitled to tJie relief, the defendants mu^t an-

siuer. Therefore, reference to rules of law relative to dis-

covery are unnecessary, and we would refrain from such

reference were it not for th fact that the ciuirt below sus-

tained these demurrers and dismissed the bill on the sole

ground that discnvery would not li(\ We therefore cite a

few authorities sim])ly tii show how thorauglvly established
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the rule is that where a bill is tiled for relief, a discovery

may be required of the defendant as an incident thereto.

In this case, as in Tyler v. Sayage, 143 U. S. 95, a recov-

ery by the complainant depends largely (m the information

in the pos^se?sion of the defendants, and which is sought

by the; bill, and th.eref.>re, in this case, as. in that^ discovery

is one of the grounds f( r invoking tJie jurisdiction of equity.

:\lr. Justice Story, in liis work (m Equity Jurisprudence

at Section 67, says

:

"In casets of account, there seems to be a distinct

ground upon which the jurisdiction of discovery should

incidentally carry the jurisdiction for relief. In the

first jilace, the remedy at law, in mose cases of this

sort, is imperfect or inadequate. In the next place,

where this objection dots not occur, the discovery"

sought must then be obtained through the instrumen-

tality of a lu aster, or of some interlocutiory order of

the court, in which ca?e it w(mld seem strange that

the court should grant some, and not proceed to full,

relief. In the next place, in cases not falling under

either of tlifse prtdicanients, the compelling of the pro-

duction of vouchers and documents would seem to be-

long to a ccuit of equity, and to be a species of relief.

And in the last place, where neither of the foregoing

principles applies, there is great force in the ground

of suppressing a multiplicity of suits, coniStituting as

it does, a peculiar ground for the interference of

equity."
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Tlie waiv(T by plaintiff in liis bill, iindor oquity rule No.

41, of an answeir on oath, i® not a waiver of his right to a

full answer amd. for discovery from the defendant.

A bill for relief in a court of equity is, in fact, a bill

for discovery, because it asks, or may ask, from the defen-

dant an answ^er upon oath relative to the matters which it

chlarges. The power to enforce such a discovery is one of

the original and inherent powers of a court of chancery and

the right of the plaintiff to invoke its exercise is enjoyed in

every caise in which he is entitled to come into a court to

assert an eijuitable ri<>ht or title or apply an equitable

remedy.

Bates Fed. Eq. Procedure, pp. 128-130.

See also Uhlmann v. Arnholt etc. Co., 41 Fed. 369,

Gamewell Fire Alarm Tel. Co., v. The ^Mayor, etc.,

31 Fed. 312.

Colgate V. Campaguie, 23 Fed. 82.

Reed v. Cumberland, 36 N. J. Eq. 393.

Patterson v. Gaines, 6 How. 588.

Union Bank v. Gary, 5 Pet. 99.

Kittridge v. Claremount Bank, 1 Woodb. & M. 244

;

F. C. 7859.

Bartlett v. Gale, 4 Paige, 503.

In Kelley v. Boettcher, 85 Fed. ()6, Judge Sa.nboru, in

delivering the opinion of the court, says

:

"A single question remains, and that must be an-

swered in the aflfirmative. It i(« : Are the appellants

entitled to a discovery, in aid of their title and suit,
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of the facts within llie knowledge of the appellees?

It is true that tlie right to a discovery in courts of

equity arose from the necessity of searching the con-

science of the opposing party in order to ascertain

facts, and obtain dccuments within his knowledge and

control. It is true that the federal and state statutes

now in force, which; enable the complainant to obtain

such an examinatinn, have greatly diminished the need

of these discoveries; but it is none the less true that

these statutes have neither abrogated the right nor

curtailed the po^^•er o^f courts of equity to enforce them.

They have only added another right to that which had

already been secured in courts, of chancery. Story

Eq. PI. sec. 311; Bisp. Eq. p. 15, Sec. 557; Pom. Eq.

Jurisp. Sec. 201; Equity rules 40-14."

See also Lnvell v. Gralloway, 17 Beav. 1.

British Empire Shipping Co., v. Somes, 3 Kay & J.

433.

ShotwelFs Exr. v. Smith, 20 N. J. Ch. 79.

Cannot v. :\leNabb, 49 Ala. 99.

Millsaps V. Pfeiffer, 44 Miss. 805.

But it is said by the defendants. in their demurrer, that a

discovery should n';t be granted, because true answers to

the bill might subject them to a criminal prosecution or ac-

cusation or to a penalty of forfeiture. The answer to this

objection is this: Mr, Daly is dead, and no charges are

made against his executrix, ^Margaret P. Daly, which would

subject her to criminal prosecution or accusation or to a
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penalty or f(irf(4ture. As to the defendant coiTDoration,

the Anaconda Copper Alining Company, it is settled that it

is the duty of a corporation, if required to do so by the

bill, to put in a, full, true and complete answer, and to en-

able it to do so it must cause dili^'ent examination to be

made of all its paper.-^ and muniments in its possession, be-

fore answering.

To the point that since all the officers of a

corporation are made competent witnesses by the

federal statutes, there is no longer any reason for

allowing a bill for discovery against a corporation.

We answer: The corporation, as such, cannot be sworn

and examined as a witness, and it is apparent that a discov-

evj from this corporation is essential to attain the ends of

justice. It possesses facts essential to a recovery, which

complainant does not possess and cannot acquire except by

obtaining a discovery through the answer of the corpora-

tion. The examination of its officers as witnasses can in

no event be the exact equivalent of a discovery by the cor-

poration itself thi ough an answer made under its corporate

seal.

See Bank v. Hdlmen, ()6 Fed. 184.

Pom. E(i. Jur. Section 199.

Evans v. Lancaster, 64 I'ed. ()2().

McClaskey v. Barr, 40 Fed. 559.

While in tlie words of Mr. PouKn-oy 'Mt is true that the

(lefenilant is never ( oiiip lied to flisclose facts which would
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tend to inciimiiiato hiiiiself, or to expose Mm to criminal

punishment or prosecution or to pains and penalties, fines

or forfeitures," this restriction to the rij^ht of discovery is

subject to special limitations and exceptions necessary in

order to promote the ends of justice.

The first exception to the rule is this: "A defendant is

always compelled to disclose his frauds and fraudulent

practices when such evidence is material to the plaintiff's

case, even thouji^h the frauds might be sogreat as to expose

the defendant to a prosecution for conspiracy, unless, per-

haps, the indictment were actually pending."

Second, "where the liability to a penalty is barred by

lapse of time, the defendant cannot escapt making a dis-

covery."

Pom. E(i. Jiir. Section 202.

Trinity House C'orp. v. Burge, 2 Sim. 411.

Mitford on Eq. PI. 195-197.

Divinal v. Smith, 25 Me. 379.

Skinner v. Juflson, 8 Conn. 528.

The complete answer to the point raised that some of

the defendants who aided Daly are his attorneys and there-

fore they are not compelled to answer under the discovery

demanded, is this:

"An attorney, by reason of his professi(mal relation, can-

not refuse to make a discovery of the facts within his

knowledge where it is unlawful for the client to ask and

the solicitor to give, professional advice, and therefore
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communirations hj ^^']lic^l fiaud is contrived or arrangefl

betewen a lawyer and a client, are wholly excluded from

the privilep^e and must be divulged."

Pom. Eq. Jur. Section 203.

See Peck v. Ashley, 12 :Mct. 482.

Where ai penalty of forfeiture has at one time attacluMl

to the particular act of which a di;*covery is sought, and

the penalty or forfeiture (4ther by lapse of tiuie or the

death, of the paity or against whom it may be enforced or

otherwise, the objection to the discovery is thereby re-

moved, and the l)ill is no longer demurrable. Thus, for

example, if the statute of limitation for a penalty or for-

feiture has expired bef<n'e the suit was brought, or pend-

ing the suit before the discovery is given, the defendamt

is bound to answer, for he is no longer within the reacli

of the perils against wliich the jirotection is allowed.

Story Eq. PI. Section 598.

Corporation of Trinity House v. Burge, 2 Sim. 411.

Williams v. Farringtoii, 3 Bro. Oli. E., 38; Anon. 1,

Vern. 60.

We are further authoTized to invoke the aid of equity in

this case by reason of the fraud, misrepresentation, and

concealment practised by the defendants.

In Jones \. Bolb s, !) Wall. 3(;4, it is laid down that equity

has always jurisilictien of fraud, misrepresentation and

concealment, and dees not depend on discovery.
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Mr. Justice Bradley, speaking for tlie court, said:

"It is objected that a court of equity has no jurisdic-

tion of the case, because the law affords a complete

remedy in damnj^es. The objecticm is i»:roundless.

Equity has always had jurisdiction of fraud, misrep-

resentation and cfmcealment, aud it does not depend

on discovery. But in this case a court of law could

not ji'ive adepiate relief. The as^^reement complained

of is V!e p 'tual in its nature, and the only effectual

relief against it, where the keejiing of it on foot is a

fraud ag"ainst the parties, is the annulment of it. This

cannot he decn ( d l)y a court of law, but can by a court

of equity."

The dcfeiidants say, in paragraph three of their de-

murrer, that the l)ill is so general, uncertain and indefinit/e

that it states no equitable grounds for relief or discovery

in that the bill does not sliow how any of the alleged acts

of defendants weie fraudulent, or how the complainant

was injured tliei'eby, or how the coiuplainant or its officers

were mish^l by any of the alleged acts of defendants, or

how such acts coinjilicated the situation or made detection

difficult or impossible, or concealed from the complainant

any facts in the case; that it is not sufficiently averred how

said frauds w( re pei pi^trated or how the alleged acts of

fraud were committed; nor ^^hy the alleged frauds were

not sooner discovered by complainaut, or how or when

su(d); frauds were discovered or the means used to conceal

the alleged friuds from complainant; nor the diligence
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with wliich the alleged frauds were investigated by com-

plainant.

Also that tJie bill contains mere lo:ise, general and in-

definite allegations of fraud, and docs not show the acts

of defendants by whiehl the cnmplaina.nt alleges that it was

deceived, misled or injured by any acts of the defendants.

In answer to this objection we say: The facts of the

case are set forth as fully as we are able to do so. Had

the concealment alleged in the bill and the complicatiom^^,

gotten up for the express purpnspi of preventing knowledge,

not been so great we would of course have more exact

knowledge of the details of this fraud and could have stat-

ed them fully in tne bill, but the objection of the defen-

dants now under consideration is not gpod in law, as the

rule is this:

"While every material fact to which plaintiff means to

offer evidence, ought to be distinctly stated, a general state-

ment of the matter is sufficient. It is not necessary to

charge minutely all the circumstances which may conduce

to prove the general charge, for these circumstances are

properly matters of evidence which need not be charged in

order to put them in a»s proofs."

Story Ec]. PI. Section 28.

1 Daniel Ch. Pr. Star P. 380.

Fletcher Eq. Pr. Section lOG.

Chicot V. LeQue^m^ 2 Ves. 318.

Clark V. Petriam, 2 Atk. 337.

Ll(>vd V. Prewster, 4 Paige 537.
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In DuTiliam v. Eaton, 1 IJoiids Keports 492, Fed. Cases

4150, the court siiy:

"The enforcement of the rij?id rule of pleading, in-

sisted on in snpp;irt of this deanurrer, would lea^e the

complainants wliolly withiout remedy, and altogether

defeat the purpose of their bill. The very prayer of

the bill is, that thev may have ai discovery from the

defendaji'ts corcfrning the matters in regard to which

the alleged uncertainty exists. If the allegations of

the complainant's are true, they do not know, and

have not the meins of ascertaining these matters, ex-

cept by a disc()\er^' from tiie defendants, it is very

clear that they are without remedy, uuhiss they can

call on them for a discovery as prayed for in the sup-

plemental bill. The facts aboiit which they are re-

quired to ans^^ er ar(^ within tluir knowledge, and they

cannot be taken by surprise in being called upon to

answer. They certainly know whether they sud-

scribed stock for thi? purjiose alleged, to which com-

pany it was subscribed, how muchi of it was paid, and

what is now due. And I am at a loss to perceive the

hardship of requiring them to disclose these facts by

their answers. If they, or any of them, are not in-

debted it is a liiood defense to the claim asserted against

them ; and if there is a jnst indebtedness on accwint of

their subscription, the complainants have an equitable

claim ffsr it. True, the defendants, if they prefer that

course, may decline to answer, and allow a decree pro
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confesso to pass against them. In that event, the

court, on applicaition, would direct the master to take

and report a statement of the indebtedness of each of

the defendants. Anrl, if it should be necessary for

this purpose, that the master should examine them

touching their indel)t( dncss, one of the rules of chan-

cery practice of this court confersi ample authority

to do so. The T7th rule is referred to, which provides,

among other thiniivs, in case of reference to a master^

that 'he shall have full authority to examine the par-

ties to the case touching- all matters contained in the

reference, and also to require the production of all

books, papers, writings, vouchers and other documents

applicable thereto.' "

The same strictness is not required in a bill of equity as

in a declaration of common law, but it may perhlaps be

correctly afSrmed that certainty t<j a common intent is the

most that the rules of equity ordinarily require in plead-

ings for any purpose. Even in criminal pleading, where

the highegft degree of cprtainty is required, it is not ueces-

sa;ry to state the ]>articular means employed to effect the

unlawful acts.

In Coffin V. U. S. 15r> IT. S. 148, :Mr. Justice White, in

speaking for the court on this subject, said:

"Nor is the contention sound that the particular

act by which the aiding and a])etting was consummat-

ed, must lie SIX cifically set out. The general rule upon

this subject is stated in Fnited States v. Simmons, 9(>
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ll. S. 3f)0, 303, as follows: 'Nor was it necessary,

as argued by counsel for the accused, to set forth the

special means employed to effect the alleged unlawful

procurement' It is laid down as a general rule that

i

'in an indictment for soliciting or inciting to the com-

mission of a crime, or for aiding or assisting in the

commision of it, it is not necessary to state the par-

ticula,rs of the incitement or solicitation, or of the aid

or assistance. 2 Wharton 1281; United States v.

Gooding, 12 AAlieat. 4(;0."

How can counsel insist, as they do in their demurrers,

that the bill does not show how the acts of the defendants

were fraudulent, or how the complainant was injured,

when they admit i as distinctly alleged in the bill) that

11,700,000 worth of complainant's timber was unlawfully

taken by them and conveTted to th(ir own use?

Laches: But a single word is necessary relative to this

point raised by the defendants in their demurrers. There

has been no laches by the government in the prosecutiom

of this case. If there had been, the defense of laches cam-

not be set up against the government in actions brought

to recover for the conversion of its property.

U. S. V. Dal-as :\Iilitary Road Co., 140 U. S., p. 032.

San Pedro &e. Co. v. U. S., 140 U. S. 120.

U. S. V. Bell Tel. Co., 107 U. S. 204.

U. S. V. Nashville &c. By. Co., 118 Fed. 125 (0]nnion

,

by Mr. Justice dray.)
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For reasons assigned, we ask that the decree of the

Court below be reversed, with direction that defendants

answer the bill of complaint.

Respectfully,

P. C. KNOX, Attorney General,

M. C. BURCH, Special Assistant Att'y General,

CARL RASCH, U. S. District Attorney,

FRED A. MAYNARD, Special Assistant. U. S. Att'y,

Solicitors for Complainant.
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CONDA .MININ(} (M).AirANY (a cor-

poration ) , ANACONDA COPPER
(M)AIPANY (a coiporatioii

) , ANA-
(^ONDA (M)PPER MINING COMPA-
NY (a (•()ii)()iati<Hi», MAIKJARET P.

DALY, .AIAROARET P. DALY, as ex-

(H-iitiix of the estate of .Marcus Daly,

(IcciMScd, JOHN R. TOOLE, Wli.-

LIAM W. DIXON, WILLIAM SCAL-
LOX and DANIEL J. IIEXXESSY,

. 1 JljK'JIcCS.

)k

BRIEF AXD ARGUMENT FOR APPELLEES.

STATEMEXT.

T
This is an a])cal from the action of the lower c(mrt sns-

tainin.u tlie dennirrers of appellees to (•oni])lainants* bill

of complaint and disniissinii the cans^. Separate demur-

rers were tiled and lucsented—one^tHe Anaconda Coi])])er
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MiniiiU- ('()iii]);iiiy, .lolni R. Toole, AVilliaiii A\'. Dixnii, ^^ il-

liaiii Scallon and Daniel J. llennessy; and anotlier by

Mai-iiaret I*. Daly, and .Mar,<;ai-et P. Daly, as execntiix of

llie Last Will and Testanieni of Marcus Daly, deceascMl.

The (|U('stioiis i-aised by the two deiiinn-eis are so similar

that, for convenience, \v(M\ill ])res(Md them toiicthei- in this

brief.

In ai)]iellant's brief it is stated that the I?irter KN;oi

l)ev(do])nient ('om]>any. Anaconda Mininii (N)m]»any and

Anaconda (N*])])er Mininii ('om]»any, which hud not

been served, and did not a]V])('ai- in Ihe action,

have no otdces or ofticers, and are not now in (\\-

istence. This statement is an erroi- in fact and

n]»on the record in this case. The Anaconda ('oi>])iq-

Mininii ^'onijiany has aj^pearc^d and tilcMl its demnii-er in

the action. The record shows
(
]»ai;e 40 of Transcri])!^

i

that the liitlei- Keot l)evelo]>ment ('omjtany, and

th(i Anaconda Mininu' ('oni])any and the Anaconda

Copper ConijKiny, could not be found in the District

of Montana; but there is no allei^ation in the bill, oi- show-

iuix beyond this, and nothinji' to justify the statement that

any of these cor])orations have no otihcer or ofticers, oi-

lun'e been dissoh'ed.

Ui'ieliy, the facts in tlie bill of conqtlaint of

comi)lainant in this case ai-e as follows: it is

allcii-ed that at various times since the yeai- ISSS

one Marcus Daly, directly and through the vari-
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ous ('orporations and otlicr ])oisons named in the l)ill,

and tlie (ithci* defendants tluMe nanuMl, excepting Margaret

1*. Daly, wilfully tr('S])ass(Ml u])()n various land« l)elonging

t(i coiuitlaiuant, and took and converted large (piantities of

logs which were nianufaclnred into timber and lumber of

various kinds, of a value in (\\cess of two million dollars.

It is alleged that Marcus Daly was the leading spirit in

thes(^ tres])asses and conversions, but it is charged in the

bill that all of the defeuchints ])articipate(l in the tres-

])asses and conversions and in the division of the ])roceeds

tluM-efroni. It is also alleged that these tresi)asses were in

j)art committed through (>ther agc^nts and contractors. It

is also allege<l that for the ])uri)ose of nuiking i)roof of the

ill(\ual acts difticult, tlie said .Marcus Daly organiz(Ml tlu^

various cor](orati(jns nanu'd as defendants, an<l

caused various ]M)rtions of their ivroperty to be

transferred fKUii one to the othei- of said corpora-

tions. It is also alleged in the bill that c(UU])lain-

ant had gianted to th(^ IJitter Root DeV(do])ment ('(un-

l»any, jqtpcdlec, licenses to cut timber on small

])((rtions of the tracts of land desci-ibed in the bill of

coin])laint, but that said ai»i>ellee and other defendants

had <ione outside of the ground covei'ed by said lic(Mises or

])erniits, and tresjiassed ujxm the oilier lands of the com-

]dainan1, and removed the timber therefrom. The ai)|)el-

lant, in said bill of couii)laint, further alleges that com-

])lainaut has not evidence or kiwiwledge of the exact ex-



Iciil ol' said ti('s|)ass('S or of the vaJnc of the ])roc('('<ls ro-

ccivcd l»y (Icfciidaiits tlicrcfroin. The Itill fui-tluM- allcjics

that ('oinjtlaiiiaiit has comiiu'iiccd, and tlicre arc now pcnd-

inji in said hnwv ciicnit conit, actions at hiw to recover

tlie valne of the tindter so taken by defendants. The hill

fhi-ther shows that .Marcus Daly died on Xo\end)(n- 12,

1900, leaving- an estate worth abont twelve million dol-

lars, consisting' of real and personal property, locate<l in

the Connty of Deer Lodj^e, District of Montana, and else-

where; and that .Mari>,aret P. Daly, wife of said :Marcns

Daly has been appointed qnalitied and is now the dnly

(inalitied and actin.n' executrix of the estate of said Marcus

Daly, deceased, havinjj;- been so ap]>ointed by the District

Conrt of Deer Lodge County, District of .Alontana. There

is no allegaitiom of insolvency of any of the defendants, or

of their inability to fully respond to any judgment which

might be obtained upon the facts set forth in the bill of

complaint. —
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AKOT^^fEXT.

AA'c sHl)init that even a cuisory examination of the bill

of (•(Hni)lai)it in this case will (-(nnMnce this Honorable

Conrt that the coiiiiylainant has no standin*;' in eqnity bnt

hais a fnll, coniiiletc^ and adecjuatc^. remedy at law for the

allejied wioni^s s(>t fortli in tlie bill of complaint; and that

the demnriH'i-s of ai>i)ellces were well founded and were

])roiferly sustained l)y the lower court. We will briefly

discuss the (lucstions raised by said demurrers in the or-

der in which they ai(^ discussed in the brief of appellant,

tiled herein.

THE (MhMrLAINANT HAS A Fl^LL, (^OMPLETE AND

ADEliCATE KE.MEDY AT LAW IX AX

A(^TI()X FOK DAMAGES.

Till ve are a i^reat many iieiunal statcMuents and alleiia-

tions in the Idll of complaint whercMu charjies of fraud

and cons])iracy are made; and it is repeatedly stated in

terms that the complainant has no plain, adeciuate and

complete remedy at law, and that the redress which C(mbl

he afforded hy a. court <if e(juity w(mld be more efficient;

hut, stri})])injj^- the bill of eom]daint of these «>,-eneral state-

nu nts and alleiiations, and looking at the facts ph^aded,

it will readily be seen that coinidainant's action is one at

/aw for tres]>ass and conversion; and that the only dif-

ricultv, if any, v<'hich would confront tlie co.3ii])lainan( in



;m iimiicdintc trial of tlic ad ion bcfovc a jiny, would be

the obtainiiiij;- of exact and dcdailcd evidence of the allejucd

tresiKi.ss.es by defendants. The «iist ot the bill of com-

plaint is sinii)ly that coni]dainant is tli(^ owner (d' a lai\«iv

([nantity of lan<l ^vhicli is, in the main, described by sec-

tions and (inai'tei- sections, in the District <d' .Montana;

and that the defendants have wKninfully and witlioiit liiiht

entered upon thes(- lands, and (lesi»i)iled them

of the valuable tindter j^roAvin^' therecni. ('(unplainant's

remedy for these wrongs is plainly in an action foi- treis-

])ass and conversion. It is purely and simply a l(^i;al cause

of action, in which the ri_i>ht involved is a lei^al (uie, anil

which the defendants are entitled to have tried by a jury.

The fact that a Jarf/c number of sections ol' lan.d is in-

V(^lved, and that tlu^ trespasses have extended over a iie-

riod of years, would in nowise chanj^^e the nature of the

acti(ni. The only difference between this and an action in

which one (fuarter section of land is involved, and

where but erne trespass npon that (|uaiter section

had been committed is that in this casi^ more proof

w<Mild liave to be offered. Tf conqdainant has

pj-o(d' sufficient, there could be no difficuKy in

jircsentino it and havin<i;- the redress j^rannd in

a court of law and before a jury. If complainant has not

the i)roof (and that is the only ohstacle in the way of an

iuimediate trial, as a])pcars n]»on the face of this bill) U

can obtain this proof more readily throuj^h an action at
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law than tlnoii.uli (»iu' in ('([uily. The parties in an ac-

tion at law would he the same—no more ami no

less than are joined in this action—in ('([nity, alth(mi>h it

is not clear fi(;ni the hill how the defendant Mari;aret V.

Daly, individually, can l)e made a party to any action at

law or in e(|nity nnder the facts stated in this hill.

The doctrine is so well settled in England hy the conrse

and practice (d' the chancery c(mrt, an<l in this c(mntry

hy snch conrse and i)ra(tice, and also in the Federal

Conrts hy direct inhihition by Act of Coniiress, that par-

ties cannot he d(^prived of their rii»lit of trial by jury where

there is an adeijuatc^ and conii)l(4e remedy at law ; and that

A\iiere th(^ indicd' claimed can be obtained throivgh an ac-

tion at law, courts of e(inity will refuse to interfere, that

v,-e will consume bait little of the time of the court in dis-

cussinji, the ])ropi)'sition. The r( jiorts of the cases decided

by the Su])i'eme Court of the Tnited States teem with de-

cisions <d' that courl in cases of conversion, trespass, ac-

tions for damaiics for fraud and conspiracy and, in fact,

cas(\s of eveiy conceivalde kind, both in tort and on con-

tract, h(ddin!4 that Avhenevei- a <-om}det(^ renuMly can l»e

obtained at law, and whenever a le^ial ri^ht is the basis

of the main cause (d" action, a courl (d' (Mpiity has no jur-

isdiction, but we will content ourscdves with i-eferrin<; the

court to a few of the decisions.
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Soc

:

L'oiiiproy on E(in1ty Jiivispiiideiico (2ii(l Ed) Vol.

1, Section ITS;

Foster's Federal Practice, Sec. 12;

Bate's Federal E(inity Practice, Sec. 1S8;

Biizard vs. Honston, 111) V. S., 347;

Insnrancc ronipany vs. Uailey, 13 AN'all. (IK);

Dowell vs. :Mitcliell, 10") V. S., 431);

I'arkersltnnri;- vs. ProAvn, IOC* ('. S., .'()();

Andter vs. Clioteaii, 107 V. S., ."S()

;

Litclilield vs. Ballon, 114 V. S., VM);

Boot vs. .Michigan L. S. B. Co., B).") V. S., 18!);

Thompson vs. Allen (^'onnty, IIH V. S., .j.^O

;

Texas Bac. By. To. vs. .Marshall, 13r) V. S., 35)3;

Dnmont vs. Fry, 12 l-'ed., 21
;

AMiite vs. Boyce, 21 I'\m1., 21)S
;

Al_ner vs. Anderson, 02 I'ed., (JOG;

In l^uzard vs. Honston, sni)ia ,tlu' Snprcine Coni-t, in

part, says:

"In the Judiciary Act of 1S70, by wliicli the I'Mist Ton-

i»Teiss established the jndicia! conrts of the Fnitcd

Stales, and defined their jnrisdiction, it is enacted that

'suits in (Mjnity shall not be sustained in either of the

conrts of the Ignited States, in any case where plain,

ade(pia(e and c(Hiiplete icniedy may be had at law.'

The effect of the provision of the .ludiciary Act as

often stated by this court is that 'whenever a court of

laAV is comyH'tcid to take coi>nizance of a rii^lit, and has
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]>o\v('r to ])i()c(H'(l to a judj;inent whicli affords a plain,

adequate and coiiiplete renuHly, A^-itliout tlie aid of a. court

of equity, the plaintiff must proceed at law, because the

defendant has a constitutional rii^ht to a trial by jury.'

Hipp vs. Babin, 11) Mow., L'Tl, liTS. Ins. (\). v. Bailey,

13 Wal, (Un, G21; Grand (Mnite v. W'innes.'ar, 15 Wall.,

:573, 375; Lewis v. Gocks, 23 Wall., 4()(;, 470; Hoot v.

Railway Co., 105 U. S., 180, 212; Killian v. Ebbiuuhaus,

110 r. S., 5()S, 573. In a very i(M'ent case, the court

said : "This enactment certainly means somethinii, and

if only declaratory of what was always the law, it must,

at least, Imve been intende*! to em]»hasise the rule and

to im])ress it u])on the attentiim of the court.' N. V.

<Juarantee(\). v. Memphis Water Co., 107 V. S., 20S, 215.

•'Accordiniily, a suit in equity, to enforce a lej>al rii^ht,"

can be brou<j;ht only wluni the court can ,i>ive more com-

])l(4e and (dfectual rcli(d', in kind or in <le<>ree on the

(Mjuity side tlian on the common law side; as, for in-

stance, by (•omi)ellin<i a s])ecitic pertVu'niance, or the re-

moval of a cloud on tlie title to r(nil estate: or prevent

inii an injury for whi<'h damages are not recorerable at

law, as in Watson v. Southerland, 5 Wall., 74; oi- wliere

an aiirecment ]>rocur(Ml by fiaml is of a continuini> nat-

ui<s and its r(n-issioii will prevent a multiplicity of suits,

as in Boyce v. (Jrundy, 3 Bet. 210, 215, and in Jones

V. Bolles, .<) Wall., 3(14, 300.

In cas<'s (tf frand or mistake, as und(M- any other head

(\f chancery jurisdiction, a court of the ITnited States

will not sustain a l.'ill in ecpiity to obtain (udy a decree

for the payment of nion(\v by way of <lama,<;es, when the

like amount can be recovered at law in an action sound-

inii in tort ov for money had and rec(Mveil. Barkers-

buri> V. Brown, 100 V. S., 4S7, 500; And)lei- v. Choteau,

107 r. S., 580; Litchiield v. liallon, 111 V. S., 103."
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in liisuiaucc (Niiiii)aiiy vs. l*ail('y, sii]>i'a, llic dix-tiiiic is

hiicfly slated, as folloAvs :

"Suits ill e(jiiily, the .Iiidiciaiy Act ]n<ivi(l('S, sliall

not be sustained in either of the courts of the Tiiited

States in any case where i)lain, adeijuate and coni])h4e

reniHly may be had at biw, and the same rule is ai>idica-

ble \\h( re the suit is jirosecuted in tlie ciiancery court of

this district. Mucli consichaatioii was ^iveii to the con-

struction of tliait section of tlie judic iary act in the case

first referred to, and also to the (luesticm whether a ]>arty

seeking' to enforce a b^i^al ri^ht could resort to eijuity

in the first instance in a controversy where his remedy

at laAV is complete, and the court witliout hesitation

- came to tlu^ coiudusion that he could not, if liis remedy

at law was as practical and efticieiit to the ends of jus-

tice and its })rompt administration as the reme;ly in

e(]uity.

Most of the leadinii authiuities were carrfully ex-

amined on the occasion, and the court came to the fol-

lowiiii; ((Uiclusion, which ai)pears to be correct: That

wiieiiever a court of law in such a casi' is com]»etent to

tak<^ cognizance of a right and has power to ])roceed to

a judgment which affords a ])lain, adefpiate and complelt^

remedy, without the aid of a c(nirt of eipiity, the plain-

tiff must in geneiaJ proc(HMl at law, because the defend-

ant, under such circumstances, has a right to a trial

by jury (Citing) FnU'x v. Hill, 1 IMiilli})]), :WA; S. S.

2 House (\f L(U(ls Cases. 2S ; Fire Insurance Co., v. Dela-

van, S I'aigc Chancery, 4'2'2; Alexander v. Muirhead, 2

])essausui-e, \i\'2; .") Aiiierican Law Keg., r(4<l."

Ill coiii])laiiian('s bill it is repeatedly slated thai llse

remedy at law will not be adeciuate, and that f(tr sonu'
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rpuscii that docs not a])pein- from tlic bill it could not there

o]>tain as complete redress as c(mld he atTor(h'd hy a court

of efinity. Tpon the same proofs which mnst he presented

to a ccmrt of (Mpiity, a jndiiincnt could he ohtamed. in a

court of hwv. A (hn-ree in cipiity would not nuvre readily

tium the jud.niiHMit in the action at hiw furnish the com-

l)lainant a means of collecting a sum sufficient to com-

])ensatc it for the injury done to its ])remis(^s. We cannot

ccmceivc of a ]!laincr case of h\u,al ri;j,ht, or one Avhere com-

plainant's ]»roccdure at law would he sim])ler.

('OMri.AINANT, PI?ESEXTIN(J OXLY AX FXLIQ-

riDATKD ('LALM FOR DAMAGES, HAS NO

STAX])rX(J IX A (M)r!iT OF E(2FITY.

R{ fore a ])arty can come into a court of (Mpiity and seek

relief he must reduce his <daim, whether it Ije for unli(iuid-

ated dama.ucs ci- u])(>n contract, to judiL>nuuit. In other

words, his ri^lit to a recovery at all, whetlun' it he in dam-

aiics foi- tort or a r<M-ov(^ry ui)on c(mtract, is a lei^al riij,iit,

an<l one triable by jury. And this rifiht must be detc^'-

mined, and a jud.nnient entered before he can seek tlie

interposition of (Mpiity.

See

:

Swan Land and Fattle Fo. v. Frank. 1-18 F. S. (UKJ;

Fates V. Allen, 141) F. S., ini ;

Scott V. Xeeley, 140 F. S., KM).
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THE TULL (\VN\()T UK STSTAIXED OX THE

(JKOrXI) THAT IT IS BKOT'dllT TO

ESTAIiLTSII A Tia\^T.

\\'liil(^ tlicrc nic sonic alleiiutioiis in the bill cf coiiiplaiiit

to the effect tliat some (if the ]>r()]»eitv liclonniiijn in (he

l>aly Eslate, and the various corporations named as appel-

lees, wasac(inn-ed throiiiih the inocceds of trespasses uixm

comiilainaiit's lands, it is not nriicil in ai»]K'llant's brief,

and was not nri;ed in the conrt below l»_v a])pi'llant, that

jurisdiction is claimed by reasoii#of tliese allegations; but,

in any event, such a contention could not lie mainlained

ni>()n the facts set forth in this bill of c(nu])Iaint.

In the first plac(% anc knoN\- of no authority holdirn; or

intimatinii,- that a trust, constructive or otherwise, could

arise throu!j,h a trespass oi- conversion. It is only where

liro'inn-ty has been ohtained thr<tu^h framl or a l)]-each of

duty by one standinj^- in a tiduciary ca])acity that the pro])-

erty thus oblaine-d can be inijjri^sscd with a trust for the

benefit of the injured i)arties.

In the second ]»lace, there are no facts pleade;! in tliis

bill sufticient to justify any such relief. Whateviu' loss

com]ilainant may lia\'e suffered was the result of naked un-

hiAvful tr(>j>aiSses. It was not (l('])rived of its property

thr<Miij!,h any franduleid misrepresentation or conceal-

ment, nor <lid any of the defcuidants stand in the ]»;>sition

of ajj,('nt or trustee of any sort to complainant. It is not
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sliown of wliat s])(M-ific |)io])orty coniplamant was deprivod

nor ill wh-At inainici- or into what ]>ro]>erty or cliaracter of

])r<i.])t'i (y the saaic was coiivciIcmI. ApiH'llaiit dof^s not con-

tend, and cannot contend, tliat by this l)ill it is seeking' to

folhiw any judperty of which it claims to have Ikhmi de-

])rived.

THE r.ILL OF (M)MrLAIXT SHOWS THAT THE

(U)MFLAIXANT HAS ELE(^TED TO PROCEED

AT LAAV TO RECOVEIi THE DAMAGES

TO WHKMl IT IS ENTITLED.

Th(- bill of coniplaint alleges that tlu^ complainant has

commenced actions at law to recover the valne of the tim-

ber taken by defendants, and that said actions are still

pending. It is not only ap])arent from the facts stated in

the l)ill that com])lainant has a comi)lete remedy at law,

but tlu^ bill shows that complainant has recognized that

fa<'t, and at the tinu^ of tiling this bill in eipiity it had

brought, and tluMi had ]KMiding, actions at law to recover

for the tresiiasses and conv( rsi(»ns referred to in the bill.

Even if e(jnity had jurisdiction concnrrent with law over

these matters, after com])laiiian1 has electeil to ])r()ceed

at law, it is ]>i(M-lnded from going into (Mpiity. There is

no reason shown in tlu^ bill, except the lack of (widence

(and that conld readily be obtained in a law action, as we

will hendnaftcM- sliow ) why com])lainaiit does not i)rose-

ciite these law actions to jndgment ; and certainly it conld
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llici'c ohtaiii ;ill Iluil <(m!(l he alloi-dcd it l»y ;i court of

('(|nity. Hilt, in any event, by niakinii,- its election of rem-

edies, concedini:,' that there was a choice Itetween law an<l

eipiity, the complainant, n]»on this fact api)eai in<i'. is pro-

]>erlY i'e.lejiut(Ml to the actions at hivs-.

Ponieroy's E(|. Jurisprndence ('2nd Ed) \'ol. 1,

Sec. 179.

NO E(inTY JrinSDK'TlOX ARISES iSV REASON

OF THE EA("T THAT MAK<JARET P. DALY,

APPELLEE, IS SPED AS EXE(n^TRlX

( )
I'^ T II E ESTA

T

E OF MAP (

U
'

S

DALY, DECEASED.

As the second nicmnd for eipiity jnrisdictidi) in the low-

er c(mrt, we find the mori^ tlian noA'el proposition advanced

in th(^ brief of appellant that because of tlie fact that courts

of chancery exercis(- jurisdiction <»ver executors and a;l-

ministrators in certain cases, and because of the fact that

^Maruaret P. Daly in this case is sued as cxecuti-ix, there-

foire full jurisdiction over the entire controvkusy was

A'ested in tlu^ lowei- court.

In su])p(irt of this contention counsel for a])])ellaut

cites a nund)ei' ((f cases in whicli clianceiw courts have

ex(U-cised jurisdiction over controvei-sies in which exci-utors

and atlministrators were invcdvi^L This jui isdiction ari>;es

]>artially from the fact that the executor or administrator

is considerc^l a trustee for the heirs, distributees an('

cKMlitors. As staled in tlie citali(uis in ap]Hdlaut's
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lMi(4", and pavticiilarly in the exceipt from I'oiiievoy, on

l>ai;(' 31*, an ('X(M-ntor is considered a trnstee only for

Jc(/<if('<s, (flstriJmfcc.s, and creditors. A ecmrt of eqnity has

not jnrisdiction of every case briHiiiht a,i;ainst a trnstee,

Itnt only of cases whicli iirow ont (f the trnst rehition and

l»y and between tlie parties between whom tlie trnst really

exists.

In this case ^Maruaret P. l>aly, as execntrix, is in no

S( nse of the woi-d a trnstee for coniplainant or any other

]!arty, who ]>resints a claim in tort for nnli(|nidated dani-

a.iics.

Tn an action at law, broniiht n]»on a l(\ual ri<4ht, an

(wecnter or administrator has the same ri*»ht of trial by

jnry as any other ])ar'ty, and the action ninst be prosecnttnl

at law. In this case .Margaret P. Daly is sned as execntrix,

as ai (= the other defendants, for dama<ies for trespass and

conve^ision c(Hiiniitt<Ml by her interstate. If coni])lainant

r(M-over jnd<iiiient in the actions at law, this jml<>ment

wonld then be a debt against the estate, and ])ayable as

(s.ther debts ont of the fnnds in the hands of tlu^ execntrix.

To n])h(!ld the a]»]»arent contention <>f connsi^l for ap])el-

lant in this re<j,ard would be sinijily to hold that every

action, bron^ht against an execntrix or othei- trnstee of

any character, whether bron^ht by the ccsfn} (juc trust

or by an entiic stranger to the trnst, as is complainant in

this case, conld be maintained in a court of (Mpiity; and
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tlial tlie (MHirts of l;iA\' me closed jo ('xeciit(H-s juid ntli(M*

(nistees.

Ill this case tlicn^ is no allciiatioii tliat Mrs. Daly has

(•()iH-cal(Ml or iiiisajipropriatcd oi- inisa])])li('(l any of the as-

sets of the estate. The bill simply alleges, that as exeeii-

trix she is now holdiiiii an estate of about twelve million

(l(>llais whieh was left by Maieiis Daly, who was the priii-

(•i])al party in the tresjiasses and eonv(Msions set forth in

the bill of coniplaint. Even a creditor (;i" an

estate is not such a ccsfiii (/iic Inist of th<' executrix

as will enable him ti) maintain a bill in (^(piity af2,ainst the

adminisrator for tlie (i!-itablislVini>' and ]wiyment df hiv<

claim, merely (sn the i>r(mnd of trust relation, in the al>-

sence of cliar<2,es of fraud, mal-administration oi- non-ad-

niiuistration on the part of the exec-ntrix.

Walker v. Brown, r>S Fed., 23;

And the same case, aftirmed by the Circuit Court <»f

Ai>i)eals, in the (;Hrd Vvi]., 204.

I"^pon an examination of the authorities cited in this

connection in a])pellant*s brief, without referrinii, to them •

in detail, it will be seen that in every case where jurisdic-

tion was exercised by a court of (M[uity in a case where an

administi ator ^^•as a party, it was not u])on the s(de liround

of the trust rcdation, but be<ause of other conditions which

<-onferred jurisdiction u]ion the coiiii. I'or instance, in

some cases discovery of assets; in otlieis discovery and
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iiiarshaliii^- of assets and (listiilmtioTi anionc: all of the

creditors.

Thcio is no chalice of fi-and ai>,ainst Mrs. Daly, as exeon-

trix. No discovmy of assets is nec-essitated. She has am-

ple fnndsto nu^^ any judgment, which might be recovered.

Under the jndicial systems in force in all the states of

the United Stat(^s, where jirohate conrts are established

t'er the i»'nr|HK<(^ of administerinii- npon es-

tates of decased persons and tlu^ distribution of

th(^ estates to heirs, creditors and other i>ersons • en-

titled thereto, what grennd or reason can there be

for seeking- relief against an execntrix in a court

of efpiity n]>on a ca.nse <>f action whi(di can be

pinsecnted tO' judgment in an action at law? When the

judgment is obtained, the ( laim can b(* presented and mnst

lu^ ])aid in dnc conrse by the execntrix.

In the jiresent case it is al!eg(Ml that (he execntrix Mar-

garet J*. Daly has in her possession assets in amount

about six times the aggregate of damages (daimeil by the

(•(vmidainant. That proi)ertv is in the jurisdiction of the

]<robate court of Montana in which the executrix was ap-

pointed. The tederal court could simply enter a decree^

foi- that amount against the executrix; it C(Hild not reach

out and take from the ])robate court of A[outana, a dollar

of the monev with which to salisfv that decree. Eithei- as
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;i (•(mrl of hiw or of ('(|ui<y tlic federal couil could siin]>ly

establish coiiiidaiiiaiit's claiiii as a debt aj^aiiisi (he c^state,

and when it had done that its power would be exhauste;!

under the facts alleged in this bill.

Bvers v. :MeAnley, 14<) V. S., <')0S.

XO JUKISDICTION TK SHOWN KY THE BILL OF

(^O.MPLAINT UPON THE OKorXD THA P (COM-

PLAINANT IS ENTITLED TO INVOKE

THE All) OF E(K'ITY FOIJ AN

AOCOITNTING.

It is also contended in appellant's bi i(^f that the lower

court had jurisdiction (d" this cause, and that the bill of

(•(Huplaint states grounds for ((piitable lelief, lierause of

the concurrent jurisdiction which the courts of <Mjuit_v ex-

ercise over ntattiu-s of accounts and accounting.

In the first ]»lace, there is no relation between tlie com-

plainant and the defendants, or any (;f them, which would

su])port an action for accounting, either at coinnion law

or in e(|uity. The defendants are cliarged in the bill as

joint tort feasors. ('oni])lainant's action u|>on tlu^ facts

alleged is for trt^spass and con\-ersion. To maintain an

action f(n- accounting, eitluM- at law oi- in ((luity, tlu're

must be between the ])aities (Mther a ])rivily, by c(nitract

or consent, or a ])iivity in law, such as a guai(llan, trustee

or Some other fiduciar\' relation. Aiiainsl a defeasor or
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mere wroii^-dcter no action foi- account iiii>' will lie. The

fact that the conti'over>^y cnibraces a, series of torts, each of

which wonld have to he jn-oven by sei)arate and <listinct

(evidence, would not alter the natnr<' of the case.

Whit\v(dl V. \\illai;l, 1 Met. (Mass) 21();

StriniLiham v. ^Vinneha^i(^ County, 24 A\'is. r)94.

(\)nklin v. IJusch, S Ta. St., 514.

lU'iusniaid v. ^Nlayo, 1) ^^elnlont, 30.

It is tru(% as stated by counsel for appellant, that among

th(^ subjects over which (Mpiity exercises concurrent juris-

diction with the law is that of account or accounting. But,

as in any otln^r case, where the remedy at law is complete,

e(iuity cannot interDose. AMierever courts of e(piity have

taken jurisdicti<ui in matter>5 of accounting, it has been for

the reason that the acc(mnting was mutual and intricate

or, if u]»()n one side oidy, gi(nit complexity or difficulty

existed, that prevented a couri of law or- a jury from ef-

ficicmtly trying the same.

See:

I'onuqoyV Eq. Jui-. ( l?iid Kd.), Sec. 1421.

\\'ashburn Mfg. Co. v. Ereeman ^\Mre Co., 41 Fed.

410;

r>akei V. Biddle, 2 Fed. (^ises, TG4

;

Ely V. Crane, HT X. J. E(i., 157,

]»aton V. (Mark, 15(1 l»a., St., 40; 20 At. 11(1.

Lafond v. Lassere, of) X. Y. S., 450;

Smith V. Bodiii, 74 N. Y., 30.
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111 >\';islibinii Mfj;'. Co. vs. l-'rccmaii Wire Coiupaiiy, 41

F(m1., 410, snjira, the rule is stated by .Tii(l<i(' Tliaver as

f(>]l(>\vs :

"A case (l<)(^s not become one of (Miiiitable co<iiiizaiice

merely because an acconntiii*; is prayed for or because

it is proper or even necessary to take an account, as

courts of hiAV are coiiipeteut to deal with suits of tliat

character. * " * * * To authorize a <hM-ree for accouiit-

iiiii', either aiS to protitK or (hiiiia,!4('s to which a complain-

ant is entitled under the patent hl^^'s, the court iiiuHt tirst

ac(iuire jurisdiction of the cause on some well defined

e(|uital )1e gron nd.

In eacli of the cases cited in a-]>p(dlant's brief \\liere

courts^of equity have taken jurisdiction in cases of actions

foT accountiiin', it Avill hv seen that the jurisidiction was

based not upon the fact that the suit involved an accimut-

iiiii', hut because in each case it was shown that the ac-

countiuii- could not be fairly and a.dequatody had in a court

of law, (U' that there was jurisdiction in e<[uity, because

of fiduciary ridations l»etw(HMi the ])arti(^s, or on some otlnn'

^^(dl settled lironnd for equitable iiiter])<)sition.

( )n pa<i-e oT) of apjiel hint's brief, a quotation is iiiveii from

the opinion in the case reiHH'ted in 5 Tet., 41)5, to the effect,

"That in all cases in which an action for account

would be the ]>roiper remedy at law, and in all cases

Avhere a. trustee is a party, the jiirisdicliou of -a. c(mrt of

equity is undoubted."

J'^'rom an examination (d' the t-asc itself iv will be seen



tlint tliis excerpt stnndiii.u nloiie floos not show tlie true

nu aiiiiiii' of the coiiit. Tlie decision clearly affirins the rule

that it is not every transaction in which an ac<'onnt is to

he a(1just(Ml which can he taken into a ccmrt of eqnity

;

hnt that some seiions ditticnlty at law nmst interpose he-

fore reconrse can he had to ('(piity.

In the ])resent case tlie acts complained of ai^ainst the
s

defen<lants were separate and distinct acts of trespass upon

an<l conversions of coiiiplainant's property. The hill sini-

])ly charges a series of t(nts extendinii' ovei- a period of

years. Tnder no circnnist<nH'</s <'on]d the (h^fendants ho

called n]H)n to account to t'te complainant, either in an

action at law or in e(]nity. Complainant must ])resent

its ]»]()of and ohtain its jndjimenl for (huna.iics as for any

other f-]H ries of tort. r>nt c(vnc(nlinix that defendants could

he called u]>on to account, what difticulty would he pres-

(nted in tryinu; Hie case in a con it of law. The proof e(mhl

he^ ]>resented hy com]d;)inant u]»0'n a series <tf trespasses

the sanse as for one. Wv cannot see why a jury c<mld not

intellijj,ihly render a verdict upon ])ro(>fs ]»roperly ]uesent-

cd for ti-es])asses amountint;- t() two million (hdlars as for

any less sum; for tre;-])asses covering- a ](eiii)d of yeai-s as

for any less jteriod, and f<tr ti('si)asses oreat in nundtiu- as

Voir one tres.]Knss. H'lHdact that the account invcdved a, i^reat

numhei- cd' iteias, all on one side, would surely not |)resent

a case heyoud tlie ahility of a jury to co]>e with. The aji,-

urcL'at*' of tlie- items could c<Mtainly he ]»resented hy wit-



iiesKcs, aiul nothini;' of diflk-ullv left for tlic jury to do or

(l(4ermiiu\

Hilt coiiiiscl for ;i])])('llaiit seems to coiiteii!! tliat the

jyresent case jireseiits (tiu'^ of iinitual aceoniits; aiul tliis is

based upon the eliarjic that the coiajtlaiiiaiit had juraiiteil to

\]w defeiiihints licenses to cut tiiulx^r on ccM-tain small por-

tions <.'f the tracts mentioned in the hill, and that instead of

conlininii themselves to the ^^lonnd cover<'d hy the lict^nses,

the defendants entered nixni other tracts adjacent theretn,

and nnlawfnlly took tind>er therefrom. How this jjresents

a case of nuitnal account or mutual it(Miis of account we

are unable t<v coniprehend. As argued in a subse(pu^nt ])or-

tion of ai)])ellant's brief, if the (h^fendants cut any of the

tindter in (piestion under the licenses or i)e]-mits from the

^dvernment, it is incund»eut u}H>n the defendants to S(4

up and ])r<tve such ])ermission, and that the cutting- was

done in accordance with such i>ermission. If, in this case.

the defendants should i)rove that Ihey had a ri_iiiit to cut

U])(in certain of the lands described in the bill of complaint,

this would simply except from complainant's rijiht of re-

voxi'vy the lands covered by the licens(\^, and would leave

the case in the same condition as if tlie (h tendants met

complairiant's charges and proofs Ity evidence tliat ui):fn

a ]HUtion cA' the lands described in tlie bill of com])laint

they had not cut timber or tresinissed at all. it certainly

would not be ])resentinii any cross-items oi- char,<i-es aiiainst

the complainant, or pi-esentinu, in any ntanner mutual
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items or iimtal juc-oimts, oi- even credits in tlie ordiuarv

sense of the term. rn;ier tlie theory of eomplaiuant's

eonnsel if lh<' defendants slionld ])rove that the bill was

(entirely nnfonnded, and that they had not eut timber from

any of the land nu'iitioned in the bill, it would be present-

in<2' a ease of mntnal aeeoiiut.

TIIEIJE IS NO XE(1']SSITV FOR A KESOHT TO

EtillTV IX OKDEK TO 1»KEVEXT A

MrLTiruriTY of srrrs.

The fourth ground upon \^hi{•h appellant contends that

the demurrers slumld have bee n overruled by the c(mrt be-

low is that the bill shows that this action is necessary in

order to av<tid a multijilicity of actions at la^^.

In the tiist place, tiie bill alh^ues that actions at law

have been c<!mm(MH-<%l jind are ncnv pendinii to recover for

these tr(^s])asses. Fiom this alleuatiim it must be presumed

that the coiii])laiuant hax brought all tln^ acticms at law

which can be broujuht, oi' which miuht be necessary to cover

the tresjmsses c<;mi)lain(^d of. As the c(mii)lainant, before

the tiliuii' of this bill, had i)rouiiht all of the actions that

it could brin^- aiiainst these defendants or any of them, it

is difficult to see how this action could avoid a multi])licity

of actions at law so far as tiiese defendants are com-erned.

Ill the second i)!ace, under the alle<2,ations of this bill

no nnire actions at law would be neces-ilated than in e luity.

These defendants ai-e lia1)le, if liable at all, u!ider the alle-
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iiatioTis of this hill, ms joiiil toi-l f(»ns(>rs ;ni<l I hey arc sn

charifed. It is alioiiCMl that th(^ individual <l('(Vndaiits

coiiKpircd together and jointly ((umiiittcd the acts oi- coii-

trilmtod to the coiniuission of the acts coin]»laincd of. The

corporations arc charn-cd in the same nianntM-. Tndcr the

alleg'ations they are all jointly liable for tln^ daniaucs

claimed to have been snstained by comjtlainant ; and tli(\v

(MHild (-(^itainly be made joint (h^fendants in an action at

law. The fact that the defendants coiiimitted a i):)ition

of the trespasses thron,u,h aii'ents and em])loy(^s, or tlironul!

(•(mtractors or jfersons whom they indnced t(v cnt the tim-

ber and then ])nrchaised the same fi-om them, or tiiat tln^

1ind)er was cnt aitd i)nrchas(^d from jieisons, or taken

from j)ersons, who were induced by defendants to bi^-

li(we that defendants had a ri<i,ht to cut the saiu;*, in no-

wise chanj^es the situation. If these facts are true, the

defendants are liable directly and personally for (he lim-

ber cut thr(Hi!:ih a^'ents and throu'j.h contiactoi-s, the same

as if they had ])ersonally and individnally committ<'d the

ti-espaisses.

If it is not n(M-essary to join these vai-ious con.tractoTs

and ai^ents and em})l()yes in a bill of e«|nity, in orchu- to

com])lete1y dispose of the matter, then it will certainly not

be nc'Cissaiy to join them in actions at la^^^ or to brinu'

se])ai*ate actions at law against them. If it would be neces-

sary to sue all of these various oth(M" individnals an<l ])er-

s<nis separately or jointly in actions at law, then tiny are



certainly iiulis]u usable paitifs to this or any other action

in (Mpiity in ordvv to completely dispose of the ccmtroversy.

The fact that the tres])asses chaiiicd ran over a ])eri(vil of

a ii<HKl many years wonhl necessitate bnt one action at law.

Tlie fact that the tresjtasses were committed npon nnnier-

( ns tracts of ^riaind wiaild make no difference, as the

defendants <()nld be sned in on(^ action at law for all of

the trespasses njvon any or all of com])lain<int's premises,

whether on one or a thonsand tracts, the same as they are

atlem])te;l to be sned in this action in eqnity.

Tli(^ casts cited by connsel for appellant in this action

have no a])plication, for the reason that this is not a case of

one i>arty having a ri<^lit against a nnnd»er of ])ersons

which c(mld be det rniineil as to all of the partiirS in one suit

in ( ipiity, bnt at law would involve sei)arate and distinct

actions, and is not a case which involves a fnnd or ])rop-

erty in which a ^reat number of jx'rsons are interested;

all of whom must be befoic the court in order to complete-

ly and ettectually disj)o«:e of all contentions which mii>ht

he raisnl as t(»' the )>ro.i>erty or funds.

COMPLAIXAXT IS XOT KXTITLED TO DISCOYEr.V

rxDKR TiiK allk(;atioxs of the t>ill of

OOAIFLAIXT.

The (•(iiii])l;uii:uir's 1)111 upiiu its face appears to bo ;i bill for

j^ouenil relief in which the (liscoverv sou^uht is merely iiu-i-

ddital.
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l)Ut t'l'din the ]^i>siti()]i taken liy coiuisel for appellant in the

lower I'oiirt, and from ])(irti()ns of tlie bill itself, it would a])-

])eai' (hat the discovery is th(> main relief souiiiit and desircMl

hy ap[)(dlant. It is apjvarent from the hill that the only difH-

culty, if any, wliicdi would eoiifi'oiit appcdlant in prtieeedluu,- to

immediate trial in an action at hiw, to reco\'er for the toi'ts set

tortli in the hill, is the \iwk of evidence. I>ut u])on an exami-

uation of the hill, we suhmit that it fairly appeal's that the

case does not fall within any of the well-defined or recoiiuizi'd

heads of ecpiity jui'is|)vudence coii'ui/ahle iu a federal court of

eipiity; and therefore we can (diminate fi'om the hill everv-

thinii' which suppcuts the prayer for ndief other than discov-

eiy; and, in that event, the entire bill must fail l)ecause it can-

not he maintained for the S(de ])ur]>ose of discoverv.

( 'omplainant's r(Mnedy, heiiii;' (dearly in an at-tion at law,

there is no necessity for liointi- into a court (tf ecpiity t;) procni-e

evidence in aid of that action. Prior to the i)assai>-e of the

Acts of (\ini>'ress, makinii,' provision for the calliu<>,- of ])arties

as witnesses, and for the ])roduction of papers and documents,

it was sometimes held that a court of e<piity would maintain a

hill for discovery in aid of an action at law; hut since the adoji-

tion of the ]irovisions of Section S5S of the Revised Statutes i f

the Ignited States, hy which ]>arties are ]>lace(l u]>on the same

plane as witnesses as any other ])ei'sons, and the sections im-

me(liat(dy sidvseqnent to Section Sr)S, pro\-idinu' for the pro-

duction hy witnesses of all hooks, ])apers and other (hicument-

ary evidence, and of Section 7:^4, ])rovidinLi' for the |)i'(idn.'tion

on notice of the hooks, ])a]»ers, documents, etc., all neces-ary

ex'idence and all information within the control of the op[iosinii,-



—27—

partic- iiiav casilv and i-cadily ho obtained in tlio action at law.

And sinc't' the adoi)ti(in of these statutes, the parties ha\'ing

full remedy in fhe law action, and there heing no necessity for

a reeour-e to e(|uiry. the coiirts of chancery, and particularly

the Fe(h'ral Courts, have clearly estahlished the doctrine that

a hill for discox-ciy alone cannot he maintained.

Satior.l V. Knsion Mfg. Co., 120 Fed., 4,S0;

Ihown \. Swan, 10 Pet. {V. S.), 41)7.

Rindskotf V. Platto, -JU Fed., ISO;

Preston v. Snntli. 2(i Fed., 885;

V. S. V. McLanghlin, 24 Fed., 823;

Fx i)arte Povd, lO,") V. S., ('.47;

Paton V. :\Iajors, 4(; Fed., 210;

Home Ins. Co. v. Stanchtield, 1 Dillon, 420;

Federal Case Xo. ('.fiOO.

In Saflord v. Fnsign Mfg. Co., snpra, tlie conrt, tlirougli

('ivcnit dndge (Joff, says:

'•It has heen held that in oidinary cases a pure hill of di--

coveiA' can no longei" l)e maintained in the cqnity conrts of

the Tnited States, hecanse nnder section 724, IJev. St., it js

no longer generally needed. See Ilindskoph v. Platto (C.

C.) 2i> Fd. 1.'50. "" '"^ ^ " F'roni these cases I deduce

the doctrine tluit in a case in winch discovery and relief

ai-e sought. l)Ut tlie only ground for ('([uitahle relief appears

to he a discovcrv of evidence to ho used in the enforcement

of ;i ]iurcl\- legal d(Mnand. the jurisdiction cannot hi' sus-

taineil. To sustain it would \-iolate the doctrine laitl down

hv , I notice Ficdd in Scott v<. Xeelv, sui)ia, aiul wou'd per-

mit, h\' indirection the entertaining of a hill for disco\-ei'y,

although the ti'eud of au.thority is that a pure hill for disco\--



cvv cannot be maintalnod in tlio federal courts, bcK^ause it is

no loiiiicr neeessarv. For these reasons, T am of opinion that

the (h'liiuri'er sliouh! he sustained and the l»ill dismissed."

In l>r<)\vn v. Swan, ^npra, the Su])renie ('onrt says:

"The jurisdiction of a court of ('(luity in tins rcg-ard rests

upon the inability of the courts of c(tnnnon law to ohtain

or to compel sni'li tc^stimony to he i>iven. It has no other

foundation, and whenever a discovcn'V of tliis kind is souo-lif

in equitv, if it shall ajipear that the same facts couhl be ob-

tained by the ])roc'.ss of the conrts of conmion law, it is an

abuse of the ])o\vers of chancery to interfere. The i-ourts

of common law having- full power to conijiel the attendance

of witnesses, it follows that the aid of equity can ahuu^ be

wanteil for a disL'overy in those cases where there is no wit-

ness to ])i'o\'e what is souuht from the conscience of an int(r-

ested ])arty."

The present case presents no exce])tiou to this rule. ^'<> far

as the individual defendants are concerned, they can be called

as witnesses -dud coniixdlcd to ])roduce their books, ])a]iers, 'b)e-

uments, and whatever knowlcMlge they have that may be per-

tinent can readily be ohtained in this manner.

So fai- as the cori>oratio]i defendants are concerned, what-

<'ver knowledge they jiave must rest either with theii- otficers

and agents, past or present, or in their books, paj^ers and docu-

ments. A cor]M»ration could have no knowledge outside of these

sources. The books, jjajiers and (htcuments could ])e ol)tained

u.pon demand and notice in the law action. The ofHi-ers and

agents, p;isi (ir ]>resent, can be called as witnesses, an<l he com-

pelled to ])r(iduce whatever documentary <'\i(|('uce they may

have.
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It" a])])(']laiit's (Mditcnfion, that the- pravor for aecoiiiitiui:

ami alk'uatioiis of ncrcssity for discovery arc sufficient to con-

fer juris;licti(iu of this entire cause upon the h)\ver Court, bo

maintained, then every action at hiw, to re<'over for trespasses

or other series of torts, couhl l.x- Urou,i^'lit and maintained in

e(|nity \>y simply askinii for an account, and alle<i'ing that it

was m'('(s-ary that plaintiti' he ])ermitted to secure evidence

from rhe defendant-. r)>oii allegations as to the necessity for

disco\'ery there can he no is-ue or trial. Upon a bill ])roperly

frame(l, the defendants must make the discovery in their

answei. All that need Ix- alleu'ed concerning the account, is

that com)»lainaiit iiee(b and desires it. So that, if this doctrine

])!.' vail, in this (dass of cases, and in fact in all cases, even

whcie the purest of l(\ual lights are involve(l, jmrties could lie

(lej)ii\-ed of fjieii' light (d' trial by jury, simply by an ingenious

rijnniiig <>f a so-talhd bill in (Mniity.

Fo ihat whethc'i- the element of disco\'ery, under this bill,

is con-i(h nd a-^ standing alone, or as claimed by couiiscd for

;i]);;(dhint to he suHicient to confer jurisdiction of the entire

contro\'eisy ii])oii the court and to warrant the coui't in ])ro-

(•(cding to grant all of the r(di(d' ]>rayed for, we submit that

the jurisdiction (if a fe(leral court of e(piity is in no wise aided

l»\' the alhgatioiis of the hill looking to a discovcu'V,

111 addition, under the Supreme Court Ivpiity Uule num-

beied 4-0, a^ it stands since its repeal, or ])ar'tial repeal, and

under rule numliered 41, where a complainant desires to ob-

tain specific discovery by th'feiidants of any facts, sj)ecial intei-

logatories must be trame(l and sjx-ciHe*! in a note at the foot

oi' the hill.
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Soo, Diily V. Vouiiii', Fed. Case, 751,

III tlic case at l)ai', tlici'o Ix'iiiu' no sjKH'ial iiitorroo'atonV.s

directed to any of the detViidaiits, it is donl)tfnl wlietlier any

<li*icovory eonld l)e elainied in this action ])evond ftn(di books,

pajjcrs and docnnients and docunientary evidence as defend-

ants niiiiht have; and tliese coidd readily ho obtained as Uefore

stated, by demand and notice in the action at huv.

('onns(d for a])])ellant has cited a mind)er of cases to the

eifect that even since the ]iassag'e of the .Ivevised Statutes, Scv--

tions 724, 858, etc., the federal equity courts have coni]ielled

discoveries. r])on an examination of these cases it will be seen

tliat in each case the main relief asked was based u])on some

well settled head of equity jurisprudence; ami the dis-overy

.-oniiht merely incidental to the main relief asked; and the

coni't simply held that, having' obtained jurisdiction (f the ac-

tion in ecpiity, and it beino- a i)roper case for e(iuital>le relief,

the court would then ]n-oceed to grant discovery or anv other

incidental relief prayed for.

We ha\-e been miable to tind a single authority. State or

Federal, lutlding that for ]un-e discovery alone a bill can be

maintained.

(a). Tliei-e is a further ground for denying the ( i])lain-

ant's right to maintain this bill for discovei'y, and that is, that

the defendants cannot be compelled to answer upon anv mat-

ters or to disclose any evidence whicdi might subject them oi-

might tend to subject them to, or in any way lay the basis foi-.

criminal proseeiitions or other proceeding whi(di might result

in the imixising of a |)enaltv.
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Til tlii- e:is(' the ])ill allciios (Trans. ]). ?>()) tliat tlio acts of

tlic (U'tViidants were "'in violation of tlio laws of the L"nite<l

States, both civil and criminal." Ontside of this speeifio al-

leo'ation it is ai)i)ar<'nt uixni the face of this bill that any evi-

dence, which niiiiht be (Hsclosed, or which would show or tend

to show that the defendants had wron<ifully entered n])on the

])ublic domain and cut and removed timber therefrom, would

subject them to criminal ])roseeution for such tres])asses.

Xeither upon the witness stand, nor throuiih the means of

discoverv in eciuity, could the detendants be compelled to in-

ciiminate tlieniscdves by answei- or i)y production of any docu-

mentary evideiu'c.

See,

Bates' Fed. Va]. Prac, Sec. loC) aiul Sec. 2t)(;;

I

Foster's Voi]. Prac. (:5rd Fd.), Vol. 1, ]>. 2<>0;

poyd V. r. s., 11 <; r. s., (UO;

Lees V. r. S., \rA) V. S., 4-TO and 47S;

Feo'.ovtt V. Postley 2 Pai.ue (Mi., ."iDD;

I.ivin_i;stone v. Harris, o Paijic Ch., r)2S;

State \. Saline liank, 1 Pet., 100.

Warren v. Ilolbrook, !».-, .Micdi., ]'.):>; :A X. W., 712.

Put counsel for a])pi'llaiit ar<>,ues that where the criminal

])ri secution or lial)ility to penalty is barre(l l)y hi])se of time,

the defendants cannot esca|)e making' discovery.

l']>on th(^ bill of complaint in this action it clearly apj)ears

that the acts com])laine(l of are crimes. The bill does not show

when the acts were committed. In otluu' words, it cannot be

determined from the bill ni' complainant that the statute of
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liiiiitatious has run as to tlic acts ujxm wliicli disrovci-y is

souiilit, and there eei'taiiilv can he \u> i)resuiiii»ti(iii iiuhiliicd in

that ('I'iiniiial prosecutions are harre(h

Aii-ain, counsel for apix'lhint armies that as to Maraaret P.

Dalv, executrix, there can he no criminal ])i'osecution or ac-

cusation. In some portions of the hill it is alleiied (one aliciia-

tion heiriii' found on pai^-e oO of Tianscript) that all (»f tlie de-

fendants ])articipated in these tiespasse-;. 15ut if nothinii' ])ei-

sonal is intended to he chariied ai>ainst Mrs. Daly in the bill,

we suhniit that the facts alleged are insufficient to conqud anv

discovery or disclosure from Mrs. Dalv, because it is not shown

thaf she has any ]>ersonal knowh^loc. or books or other docu-

mentary evidence i)ertinent to the issue.

(Vitainly the other defemlants, both individuals and cor-

porations, would lay themselves liable to criminal, prosecution

if they were able to reveal facts as chariied in the bill.

(b). (UtmpldiiKnit is not ciitiflcd to a discori ri/ for the

fnvthc i-<us\,ii that tlic (till is insiifpcicnl to slioir Ilia I I lie

discorcfi/ is sfHift/lif ill <(i(} of (iiiji action at lair, coiicrdiiH/

for tlic pitrixhsc of this artjnini iit IIkiI a discori rii coiild

tic iiKiiiifdiiicit ill (lid of siicli del ion.

The bill alleges that law actions ha\-e been brouuht, and ar(>

now peudin-i, against the defendants, or some of them, to re-

cover for the trespasses referred to in the hill, jbit, while fhis

alligation is undoubtedly sufficient to show that a recovery is

being sought at law foi- the ti'espasses complained of, in onhvr

U> obtain a (lisc-o\-ery from anv of these defendants it is neces-
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sarv tluit the bill allciie that slid detViulaiits are ])arties to tlie

law actions, and that this ^s^etiou is anciUary to and in aid

thercoi.

1 iJatcs' Fed. K(i. Prae., See. 1!)!), ])aoe 200.

CO.MPLAIXAXTS CAXXOT IXVOKK THE All) OF

FQUriY IJY RFASOX OF AXY F^RAUD, AIISREP-

KFSKXTATIOX OK (H)XOFALMEXT ALLFXiED IX

n\S BILL OF COMPLAIXT.

The learned etmnsel foi- a])])ellaiit aruues brietly that because

of the jurisdiction exerci-ed by courts of ('([uity in cases of

fraud, niisr('])resentati(in and concealment, the lower court

sh(.id(t have taken jurisdiction of this action upon that

H;round.

In the tirsr ])lace, there is no allepition in the ])i]l that any

fiaud, nusi-e)U('scntation or conceahnent in any way enters into

complainant's cause id' action. The cause of action is in tort

for damaii-es for wilful, l)olil and naked tres])asses and conver-

sions. There is no charu'e that the defendants secured posses-

sion of c()ni])hiiiiant"s amund, or were assisted or enabled in

any way in the takina- and conversion of com])lainant's proi>

erty by means of any fraud or fraudulent statement oi- acts

or misiH ])resentations or concealment. The (ndy fraud, mis-

representation and conceahnent ixd'eri'ed to in the l)ill was

that the cutting was done throuii'h the cloak (d' cori)ora-

tions and vai'ious ]K'rsons, and that the transactions Avere car-

ried on in snch a manner that it was made difficult for coni-

])lainant to ))rocure satisfactory evidence to support its cause

of action.
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This siiif is not liroiiiilit (171 necnniit of tlu^ sn])i)rossi()n of

('\'i<l('iK*<', oi' of ;iny fraud, misrojireseiitatioii and eoiu'calniciit

in connection tlicvcwith, hut is brouiilit to rci-ovcr for tlic

wroniifiil tresj^asscs ii])on, and the takini;' of ])]aintitt"s projxTty

and. the convoi'sion thereof.

Kven if a fraud or concealnKMit entered into the cause of

action; as stated in Buzard v. Iloustou, 111> T. S., ;>-l-7, it is

not every case of fraud which is coi^'nizaliU^ in a court of ecjuitv.

Actious for damages sustained through fraud; actions of (h'-

ceit, and, in fact, everv cause of action, wlu'tlier it arises

throuo'li fiand or otherwise, where the reiuedv is a h\ual oue

for (hiuiag-es, must be brought and prosecuted at law.

Fnrther, the allegations of the bill as to fraud, misre]>resen-

tatiou and C(mcealuieut, are too general and iudefinite to sus-

tain the bill upon this ground. While it is true that the evi-

dence itself of a fraud need not l)e pleaded, still the bill must

allege the s])ecific acts or language which constitute the fraud,

and not the mere unsustained conclusion of the pleader that

fraud has been committed.

In this bill there is no statement as to what anv of the de-

fendants actnallv did wlii(di amonnted to a frand n]K)n the

govennnent,—how, where or when it was done; bnt siniplv

the allegation that certain residts were act-omplished in fraud

of coni|)]ainant's rights.



O-f

TTIK P>TLL TS SO OKXEr.AL, FXT'ERTATX AXD IX-

DKFIXITK THAT IT PRESEXTS XO (iROrxn)S

FOR RELIEF OR DISCOVERY IX EQriTY.

("crtaiii ()l)j('cti(iiis, ii])oii tlic linuiiids of iiiiccM'taiiity and iii-

sutticiciu'v aic pi csciitcMl apuiist the bill in this case, l)_v the

(leinnrrevs tiU'd, and whih' it is clear that the denmrrers in this

ies.]>ect are \v(dl fnnnded, an<l that the bill in many rc^spects is

insnfficient and nncertain, we reuard the ])r<)])ositions heretofore

is-iumI, so clearly decisive of onr contention that nnder this

bill, coin])lainant has no standin,t>- in a court of (M]nity, that we

do not feed justitied n aruninii' these objections at len<2,-th.

Ibit we i('-]iet'tfidly subnnt that a mere reading- of the bill

A\ill (lis(d(;se that no attempt is made to alleae how any of the

alleueil acts of defendants w(Me frandnlent or how complainant

was injured by any of the alleiied acts of conspiracy or fraud,

or lu w any acts of the dcd'endants, in orii'anizing corporations

or otluiwise, com])licate(l the situation or made detection dith-

cult or ini])i ssible, or conceale<l from complainant any facts in

the case. Xor is it snthcdently averred how the alleiied frauds

were committed or what means were used to conceal them.

There are no facts allcgecl in the bill winch would emdvle the

Court to deternnne for itscdf that frauds had been committ(Ml

or a ci)ns]>ii-acv oruanized and cai'iie(l out whicdi I'csidted in

any injury ro complainant. In fact it ap])ears fi'om the l)ill

that whatever dithculty com])lainant may be laborinu' under, is

not due to any acts oi' dcd'endants but to complainant's d(day and

neuliucuce in not sooner as^eltini> its lights, if any it has, and in

not soner (d)t;niiiiig and jn'eserviiig evidence with which to pros-



ccntc Miiy \-ioliiti<tn of those I'iiilits. The Mil is also niiccrraiii aiifl:

iiisiittificnt in that it shows that fvoiii ixntioiis of the lands dc-

sci-ilK'd in the })ill, dcfondants have tho rii>ht to cut timber hv

rea'^on (»f direct ix-nuits and license issnecl l>y the complainant.

KHowlediiX' of what these ])erniits are must lie with com])lain-

ant, and as conii)lainant shows hv the hill that it does not in-

tend to disi)ute the peniiits or the ri<>hts ^ranted thereniuh-r, we.

submit that the bill should show what lands sliould be exce])te(l

from it, and should be confined to i>reuiises concernina- wlii(di

eoui])lainant alleges it has a cause of action.

W(> respectfully submit that irrespective of the juris(b*ctional

defects in said bill, that the said demurrers were well founded,

because of the uncertaintv and insutiiciency of the bill.

In conclnsioii, we res))ectfu]ly submit that the onlv r.'-eni-

l)lance wliich the bill of complaint in this case bears to a bill

sustainable in e(]uity is in its form and in the inoennitv dis-

played bv counscd in the frcijuent use of terms encoun-

tered in (M|uity i)ractice, siudi as "fraud,'" "account," "trust,"

etc., and sti-i])piuo- the bill of all uunecesary jjliraseolo^y and

verl>ia<ie, and lookinu' oidy to the facts alleued, the contro-

versy presented is reduced to a simple, naked, concrete i)roi)osi-

tion of law. It presents a claim or money demand for unlicpii-

dated damaiics Hi'owin.ii' out of wilful trespasses and conversions

sui)poi-table in a court of law alone, ('omi)lainant has rec()<>-

ni/.ed this by already filinu' its law actions. Tho'e is no ('(piitv

[iresented; no I'eason foi- askiuii' the interposition of a court of

('(juity,, and we resi)ectfnlly sid)mit that the action of the lower
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court in snstniuiiii;' ilic dciimi rci's, ;iiul (lisniissinii- the hill, was

pi'cjicr, ;!iiil sluinM he :i|)|)i(»\'c'(l and al^Hi'niod by this Honorable

( 'onrr.

Rcsjx'ctfiilly submitted,

^y. \V. J)IX()X. A. ,1. (W.MPBKLL. A. J. SIIOifKS, (\ F.

KKLLKV, dOlIX F. FORIUS and L. O. EVANS,

(if Huttc, Abintana, Sdlicitois and of Connsel for Appellees.
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IN THE

UNITED STATES GiRGUIT COURT OF APPEALS,

FOB, THE NINTH CIRCUIT.

IN EQUITY.

THE UNITED STATES OF AMEKilOA;

Appellant,

vs.

BITTERROOT DEVELOPMEiNT OOM-

PANY (a Corporation), ANAOONDiAi

MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY'
(a Corporation), ANACONDA COP-

PER MINING COMPANY (a Cor->

poration), MARGARET P. DALY,
MARGARET P. DALY, as Executrix

of the Estate of Marcus Daly, De-

ceased, JOHN R. TOOLE, WILLIAMi

W. DIXON, WILLIAM SCALLON
and DANIEL J. HENNEStSY,

Appellees.

Additional Brief and Argument for Appellees.

In Appellant's Brief filed in this cause there are

specified and discussed a number of grounds upoii

which it is contended equitable jurisdiction was con-

ferred by the bill of complaint upon the lower court.

Upon the oral argument before this Court there was



arj>:iied and authority cited in support of an additional

ground for asking a reversal of the action of the lower

court—that is, that the action is maintainable in equity

for the purpose of declaring a trust in property pos-

sessed by the defendants. This proposition while

seriously urged by counsel for appellant in the argu-

ment was evidently considered of such slight impro-

tance that it was entirely overlooked in the presentation

in Appellant's Brief of the theories upon which the bill

was framed and presented in equitj^ But we submit

that the contention of counsel for appellant in this con-

nection affords no ground whatever for equitable in-

terposition in this cause.

In the first place, under the general rule, the appli-

cation of the principle that equity will follow and de-

clare a trust in j^roperty for the benefit of the real

owner, where money or other property has been misap-

plied, is confined to cases where the misapplication or

misappropriation has been done by parties standing in

some fiduciary relation to the wronged party.

Perry on Trusts, 5th ed., vol. 1, sec. 128, page 170,

and cases cited.

Hawthorn vs. Brown, 3 Sneed (Tenn.), 462.

Counsel for appellant has cited two cases:

Newton vs. Porter, 69 New York, 163.

The American Sugar Refining Co. vs. Fancher, 145

New York, 552.

to the effect that the same principle will be applied

where the trust arose through a tort. Even a cursory

examination of these cases will disclose the fact that



each is based upon the peculiar facts appearing therein,

and they only affirm and strengthen our contention

that the bill of complaint in the case at bar states no

facts justifying equitable interference on the ground

that complainant is entitled to follow the proceeds

claimed to have been received from the conversion and

sale of its timber.

In the case of Newton vs. Porter, 69 N. Y. 133, certain

bonds had been stolen from plaintiff by parties who

had sold them, and the proceeds had been invested in

other securities. The parties who had stolen the bonds

were absolutely insolvent. The plaintiff was without

remedy except to follow the proceeds of the bonds into

the purchased securities. The proceeds from the sale

of the bonds were clearly identified and followed into

the securities claimed. There was clearly no remedy

at law, and the only redress which could be afforded

plaintiff was to declare her to be rightfully entitled to

the securities purchased with the proceeds of her prop-

erty.
'

In the case of American Sugar Refining Company vs.

Fancher, 145 N. Y. 522, the proceeds of the sale of per-

sonal property induced by fraud was followed by the

vendor and identified specifically and beyond question

in the hands of a voluntary assignee of the vendee. The

vendee, the party committing the fraud, was hopelessly

insolvent. There was no remedy at law or other re-

dress that could be afforded the plaintiff than to permic

him to follow his property into the hands of the as-

signee.



In each of the forej^oinji: cases, as in all cases in equity,

jurisdiction was maintained by the Court, solely upon the

o-round that there was no remedy at law, in each case the

parties committing the wrong being hopelessly insolvent.

In the case of the American Sugar Refining Company

vs. Fancher, supra, the Court emphasizes the fact that it

would not proceed in equity, in the absence of a showing

that no legal remedy was available and adequate, in the

following language

:

"When these legal remedies are available and adequate,

clearly there is no ground for going to a court of equity.

The legal remedies in such case are and ought to be held

exclusive. But in a case like the present, tvhere there is

no adequate legal remedy, either on the contract of sale or

for the recovery of the property in specie, or by an action

of tort, is the power of a court of equity so fettered that

where it is shown that the property has been converted by

the vendee and the proceedsi, in the form of notes or cred-

its are identified beyond question in his hands, or in pos-

session of his voluntary assignee, it cannot impound such

proceeds for the benefit of the defrauded vendor? The

only reason urged in denial of this power, which to our

minds has any force, is based on the assumption that it

would be contrary to public policy to admit such an equi-

table principle into commercial transactions. But with

the two limitations adverted to, and which ought strictly

to be observed (1) that it must appear that the plaintiff

has no adequate remedy at law, either in consequence of

insolvency, the dispersion of the property or other cause,

and (2) that nothing irill he adjudged as proceeds except



irJiat can he specificaJhj identified as snch, business inter-

(-sts will have adequate protection. Indeed, the disturb-

ance would be much less than is now permitted in follow-

inii; the property from hand to hand until a bona fide pur-

chaser is found."

In the case at bar, complainant has a plain, speedy and

adequate remedy at law in an action for damages against

defendants. If the Daly Estate profited by the tort, as

is alleged in this bill, then the executrix can be joined

with the others in the action for damages. Under the bill

none of the defendants is alleged to be insolvent, and each

of them is presumed to be fully able to respond to a proper

judgment. Complainant can much more readily obtain •

full redress through a judgment at laAV for whatever dam-

ages it has sustained than in this action or any form of

action in equity.

In the second place, conceding that complainant coidd

disregard its remedy at law and appellees' right to a jury

trial and proceed in equity, we submit that there is abso-

lutely nothing in the bill of complaint which would sus-

tain an action to declare a trust in or to follow the pro-

ceeds of complainant's property into any property of any

of the appellees. There is not only an absence of the ab-

solutely essential allegations which would identify and

ascertain the property into which complainant claims the

proceeds of its timber have been converted, but in fact the

allegations of the bill positively negative the possibility

of any such identification or ascertainment.

In the bill, transcript, pages 23, 29, and 30, it is stated

that it is impossible to allege who appropriated the pro-
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cecMls of the sales, when thev were appropriated, in what

way, or what became of them. The only allegation in the

bill which charo^es that the proceeds of the trespasses went

into any property now in existence is the following alle-

gation found on page 52 of the transcript :

"That a large portion of said asset was the result of the

proceeds of his illegal acts in his lifetime in trespassing

upon the lands of your orator as hereinbefore charged."

This allegation refers only to the Daly Estate.

Whenever the doctrine that a trust will be deemed

created out of property purchased with funds obtained

by fraud or funds that have been misappropriated or

misapplied, the rule is laid down clearly that the first

essential to the maintaining of the suit is that the lands

sought to be impressed with the trust, must be clearly

described and identified, and the money wrongfully used

or misappropriated must be definitely traced and clearly

proved to have been invested in the lands. Where the

trust money lias been mingled with other moneys so as

to be indistinguishable and its identity lost, no trust in

any specific property can arise.

This proposition is also clearly and repeatedly recog-

nized in the New York cases above referred to, and cited

by counsel for appellant.

See Pomeroy Eq. Juris., 2d edition, vol. 3, sees. 1048,

1051, 1058, 1080.

.Ferris v. Van Vechten, 73 N. Y. 1,13.

In Ferris vs. Van Vechten, supra, the rule is stated as

follows:

"The money paid by the trustee for lands or other

property or for choses in action sought to be subjected



to tlie original trust mnst be identified as trust moneys,

and this is clearly recognized in all the cases, and, in

very many of them, this has been the difficult question

of fact upon which they have hinged, and the principle

to be deduced from them is that when the trust fund has

consisted of money and been mingled with other moneys

of the trustee in one mass, undivided and indistinguish-

able, and the trustee has made investments generally

from money in his possession, the cestui que trust can-

not claim a specific lien upon the property or funds con-

stituting the investment."

In the case at bar, there is no claim made that it can

be shown that any moneys derived from any of the

alleged trespasses had been kept separate or could be

identified or traced in any manner. In fact, the bill

shows that the proceeds have been intermingled, and

sent in every direction. In every case of trespass and

conversion where the defendant has property at all, the

same allegations might be made, and the action main-

tained in equity. All that would be necessary would be

to allege just what is alleged in this cause, and that is

that the defendant has property, has profited by the

trespasses, and that therefore a portion of that property

must have come from the proceeds of the trespass.

Until complainant can present the Court with some facts

as to who received the proceeds of its property, into

what property or character of property the same was

converted, and the other facts necessary to trace the

complainant's funds or property into specifi.c property
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held by defendants, snrelj complainant cannot contend

that it is in a position to have a trust declared.

But counsel for appellant may contend that in order

to carry out his theory of trusts it is necessary that he

have a discovery in order to get the necessary facts. In

our original brief, we respectfully submit, we have

clearly shown by the authorities cited, that a bill for

discovery alone cannot be maintained, and where, as

counsel for appellant states in his brief in this case, the

case is for relief and discovery, when the facts stated

are insufficient to entitle the complainant to relief, the

discovery must fail also.

Venner vs. Atchison, T. & S. F. R. Co., 28 Fed. 581.

Everson vs. Equitable Life Assurance Co., 68 Fed.

2158, and affirmed in 71 Fed. 570.

McLanahan vs. Dayis, 8 How. (U. S.) 170.

In this connection, as upon other points urged in the

case, the learned counsel for appellant contends that

the bill should be sustained because it is apparent that

the equitable remedy would be more efficient. Why
it would be more efficient is not apparent from the bill.

Surely, there would be no difficulty in proceeding to judg-

ment in the ordinary course of an action at law. There

would be no difficulty in issuing execution and collecting

that judgment. The doctrine sometimes stated in equity

that a party can proceed there if the remedy is shown

to be more complete and efficient than at law, does not



refer to the fact that the procedure in equity generally

may be clearer or more convenient, and has no reference

to the convenience of parties or counsel in trying a case.

It plainly means a more eflficient remedy or result, and

does not refer to the manner of reading that result. If

a party is enabled in the ordinary course and procedure

at common law to proceed and obtain and collect his

judgment, he has no standing in equity, and the conven-

ience or wishes of parties or counsel surely cannot be

weighed against a constitutional right to trial by jury

ii! all cases like the present one, where legal rights are

involved.

There is no peculiar condition presented by the facts in

this case. There is no reason presented for asserting

that under the facts presented by this particular case,

for any reason, either general or particular, a court of

equity should interpose. The same condition would

arise, and does arise, in every action of trespass and con-

version where a series of torts is charged. It is im-

material to the defendants whether their controversy

with the Government, upon the matters presented in

this bill, is determined in a court of law or equity, but

to sustain the complainant's contention is simply to

work an upheaval of the entire system of Federal juris-

prudence, and to hold that the right to a trial by jury is

but a memory.
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We respectfully submit the jnrlgment of the lower

court should be affirmed.

Respectfully submitted,

W. W. DIXON,

A. J. OAMPBELL,

A. J. SHORES,

0. F. KELLEY,

JOHN F. FORBIS, and

L. O. EVANS,

Of Butte, Montana,

Solicitors and of Counsel for Appellees.
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Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of tlie United States, to the Honorable,

the Judge of the District Court of the United States

for the Northern District of California, Greeting:

Because, in the record and proceedings as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, or some of you, between

United States of America, defendant in error, a manifest

error hath happened, to the great damage of the said

William Baer Ewing, plaintiff in error, as by his com-

plaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, disr

tinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the same

at the city of San Francisco, in the State of California,

on the 15th day of March next, in the said Circuit Court

of Appeals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done therein

to correct that error, what of right, and according to the

lawa and customs of the United States, should be done.
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Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 16th day of February, in the year of our Lord one

thousand, nine hundred and four (1904).

GEO. E. MORSE,
Clerk of the United States District Court, Northern Disf-

trict of California.

Allowed by:
'

I

JOHN J. DE HAVEN,

U. S. District Judge.

The answer to the Judge of the District Court of the

United States for the Northern District of California to

the foregoing writ: '

The record and proceedings whereof mention is within

made, with all things touching the same, I certify under

the seal of said Court to the United States Circuit Court

of Appeals, for the Ninth Circuit, within mentioned, at

the day and place within contained in a certain schedule

to this writ annexed as within I am commanded.

By the Court.

[Seal]
' GEO. E. MORSE,

Clerk.

[Endorsed] : No. 4065. United States Circuit Court

of Appeals for the Ninth Circuit. William Baer Ewing,

Plaintiff in Error, vs. United States of America, Defend-

ant in Error. Writ of Error. Piled Feb. 16, 1904, Geo.

E. Morse, Clerk. By J. S. Manley, Deputy Clerk.
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Citation.

UNITED STATES OF AMERICA—ss.

The President af the United States, to the United States

of America, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court, of Appeals, for the Ninth

Circuit, to be holden at the city of San Francisco, in thfe

State of California, on the 15th day of March, 1904, pur-

suant to a writ of error duly issued and now on file in

the clerk's office of the District Court of the United States,

for the Northern District of California, wherein William

Baer Ewing in plaintiff in error, and you are defendant

in error, to show cause, if any there be, why the judgment

rendered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and

why speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable JOHN J. DE HAVEN, Judge

of the United States District Court for the Northern Dis-

trict of California, this 16th day of February, 1904,

JOHN J. DE HAVEN,

United States District Judge, Northern District of Cali-

fornia.

Due service of the within citation admitted the 16th

day of February, 1904.

MARSHALL B. WOODWORTH,
' United States Attorney.
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[Endorsed] : No. 4065. United States District Court

for the Northern District of California. William Baer

Ewing, Plaintiff in Error, vs. The United States of Amer-

ica. Citation. Filed February 16th, 1904. Geo. E,

Morse, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERICA,

Plaintiff

vs.

> No. 4065.
WILLIAM BAER EWING and I

GEORGE B. CHANEY,

Defendants.

Praecipe for Transcript. '

To the Clerk of the said District Court:

Sir: Please make return to the writ of error issued

herein, by transmitting to the United States Circuit

Court of Appeals for the Ninth Circuit true copies of the

following, viz

:

1. The indictment in full.

2. The written objections to the indictment.

3. Order overruling written objections to indictment.

4. Verdict.

5. Judgment.

6. Motion for a new trial.

6^. Order denying motion for a new trial.

7. Bill of exceptions. '
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8. Petition for writ of error.

9. Order allowing writ of error.

10. Order granting supersedeas.

11. Assignment of errors.

12. Transmit the original writ of error.

13. Transmit the original citation on the writ of error.

14. Transmit copy of cost bond.

15. Stipulation and orders extending defendant Will-

iam Baer Ewing's time to prepare, serve and file hill of

exceptions.
;

16. Attach certificate to above as being the return to

writ of error, and also certify that copy of writ of error

was lodged with clerk for defendant in error, on date of

issuance of writ.

Dated, March 9th, A. D. 1904.

Respectfully,

FRANK McGOWAN,

BERT SCHLESINGER,

Attorneys for Plaintiff in Error.

[Endorsed] : Filed March 9th, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in amrd for the

Northern District of California.

Indictment.

(Section 5480, R. S. U. S., as amended by Act of March

2, 1889, Vol. 25, U. S. Stat, at L., p. 873.)

At a stated term of said Court, begun and holden at the

city and county of San Francisco, within and for the
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Northern District of California, on the first Monday
in November, in the yesiv of our Lord one thousand,

nine hundred and two.

The Grand Jurors of the United States of America,

within and for the district aforesaid, on their oath pres-

ent: That

WILLIAM BAER EWING and GEORGE B. CHANEY,
late of the Northern District of California, heretofore, to

wit, on the thirty-first day of December, in the year of

onr Lord one thousand, nine hundred, at the city and
connty of San Francisco, in the State and Northern Dis-

trict of California, then and there being, did then and
there devisfe a scheme to defraud Charles F. Dosch, Mary
Hanson, Annie Guthrie and certain other persons whose

names are to the Grand Jurors aforesaid unknown, but

who were then and there at the several times of the cor-

respondence hereinafter referred to, residents of the

United States of America; which said scheme to defraud

was to be effected by opening correspondence and com-

munication with such persons, and by distributing adver-

tisements, circulars, prospectuses and letters by means
of the positoffice establishment of the United States, and
by inciting such persons to open a correspondence through

such postoffice establishment, with them, the said Will-

iam Baer Ewing and George B. Chaney, concerning said

scheme, and which said scheme was then and there as

follows, to wit:

That on the thirty-first day of December, one thousand

nine hundred, the said William Baer Ewing and George
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B. Chaney devised that they should organize and conduct

together, and they did so organize and conduct together a

corporation under the laws of the State of California^ to

be called and styled the "Standard Oil Promotion and

Investment Company" ; that it was then and tJiere devised

jDy the said William Baer Ewing and George B. Chaney,

that the said George B. Chaney should be held out, and

he was held out to be the vice-president, and the said

William Baer Ewing should be held out, and he was held

<jut to be the secretary and treasurer of the said Standard

Oil Promotion and Investment Company.

That it was further devised by and between the said

William Baer Ewing and George B. Chaney, that it should

be claimed and represented, and they did so claim and

represent to the persons whose names are hereinbefore

mentioned, and to the public in general, that the said

Standard Oil Promotion and Investment, Company had

an authorized capital stock of |5,000,000; and that said

company had a subscribed capital stock of $2,500,000, and

that said Standard Oil Promotion and Investment Com-

pany had funds on deposit in the First National Bank,

in the Western National Bank and in the Germania Trust

Company, and that said Standard Oil Promotion and In-

vestment Company was licensed by the United States Gov-

ernment, and that said company was organized for the

purpose of promoting generally the oil industry of the

Pacific Coast, that said Standard Oil Promotion and In-

vestment Company promoted and organized and would

promote and organize Oil Companies on a strictly first-

class basis, and that said Standard Oil Promotion and
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Investment Oompany acted and would act as the gen-

eral representatives of sruch oil companies,, taking foil

charge of the sale of stock and general development of

their lands; that the said Standard Oil Promotion and

Investment Company, financed and would finance incor-

porated oil companies of from |10O,Oa0. to $5,000,000

capitalization and put them on a paying basis.

That it was further devised by the said William Boer

Ewing and George B. Chaney that they should falsely

represent, and they did so falsely represent to the persons

whose names are hereinbefore mentioned, and to the pub-

lic in general, that the said Standard Oil Promotion and

Investment Company was transacting and would transact

a co-operative investment business in oil stocks and prop-

erties and was giving and would give to the investor of

limited means the same great opportunities enjoyed by

the "Kings of Finance" and "Market Leaders" ; that the

investments of all the investors in the said Standard Oil

Promotion and Investment Company were and would be

included in transactions representing thousands of dol-

lars, and that said investors were receiving and would

receive pro rata shares of the profits of their said investr

ments every thirty days, as the said profits were or there-

after should be earned; that a complete statement, to-

gether with a check for all profits earned was aud would

be sent to all investors at the end of each month, and

that the only charge which was or would be made by the

said Standard Oil Promotion and Investment Company

for its services to said investors, was and would be twenty
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per cent of the profits of the said investors on their said

investments.

That it was further devised by and between the said

William Baer Ewing and George B. Chaney, that it should

be falsely represented and they did so falsely represent

to the persons whose names are hereinbefore mentioned,

and to the public in general, that the said William Baer

Ewing and George B. Chaney, the secretary and treas-

urer and vice-president, respectively, of the said Standard

Oil Promotion and Investment Company, as hereinbefore

set forth, had made, and each of them had made, a life-

long study of oil throughout the United States, and espe-

cially the oil fields of California; that the judgment of

the said William Baer Ewing and George B. Chaney,

based on many years' experience, would earn thousands

of dollars for those who should follow the advice of tl.e

said William Baer Ewing and George B. Chaney in all

matters pertaining to oil ; that the said Standard Oil Pro-

motion and Investment Company, was investing and

wonld invest only in first-class stocks and properties

which they, the said William Baer Ewing and George

B. Chaney had thoroughly investigated and knew to be

desirable in every particular; that the said Standard Oil

Promotion and Investment Company had been anr! was

represented in every oil producing district of California

and Texas, and that the operations of the said Standard

Oil Promotion and Investment Company in the new Texas

fields would make the earnings of the investors in the said

Standard Oil Promotion and Investment Company, even

greater than they had ever been before.
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That it was further devised by and between the said

William Baer Ewing and George B. Chaney that it should

be falsely represented and they did so falsely represent

to the persons whose names are hereinbefore mentioned,

and to the public in general, that the money invested by

i\i& investors in the said Standard Oil Promotion and

Investment Company, was and \vould be always and at all

times safe; that the said investors and each and all of

them, might withdraw the entire amount of their invest-

ments after ninety days, together with all profits, by giv-

ing thirty days' notice in writing to the said Standard

Oil Promotion and Investment Company.

And it was further devised by and between the said

William Baer Ewing and George B. Chaney, that each

and all of the said representations aforesaid, should be

made and they were so made to the said Charles F. Dosch,

Mary Hanson, and Annie Guthrie, and to each of them,

and to certain other persons whose names are to the

Grand Jurors aforesaid unknown, and that said scheme

should be entered into and carried out, and it was so en-

tered into and carried out by the said William Baer

Ewing and George B. Chaney, with the intent and for

the purpose of inducing the persons aforesaid and each

of them and said other persons whose names are to

the Grand Jurorsi aforesaid unknown, and any other per-

sons who might be induced to enter into correspondence

with the said William Baer Ewing and George B. Chaney,

to give to them, the said William Baer Ewing and George

B. Chaney, and to the said Standard Oil Promotion and

Investment Company, certain property, goods and money
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of the various persons aforesaid, and each of them, and

of the other persons who might be induced to enter into

correspondence with the said William Baer Ewing and

George B. Ohaney.

And said representations agreed by them to be made a.s

aforesaid, were made by the said William Baer Ew»ng and

George B. Chaney, to the persons aforesaid, and to the

public in general, by means of oral statements, newspaper

advertisements, letters, prospectuses and publications, and

said representations so made as aforesaid, and each and

all of them, was and were utterly false and untrue in fact,

and said representations and each and all of them was

and were well known by the said William Baer Ewing

and George B. Chaney to be utterly false and untrue in

fact, at the time they were so made as aforesaid ;
and said

representations were made solely for the purpose of ob-

taining money, goods and property of the said persons

whom they might induce to enter into correspondence

with them.

That by reason of said false representations, so made

by the said William Baer Ewing and George B. Chaney,

as aforesaid, the said Charles P. Dosch, was induced to

give and did give to the said William Baer Ewing and

George B. Chaney, certain money, goods and property of

the value of five hundred dollars, in lawful money of the

United States of America, and the said Mary Hanson

was induced to give and did give to the said William Baer

Eiwing and George B. Ohaney, cetrtain moneys, goods

and property of the value of five hundi-ed dollars, lawful

money of the United States of America, and the said
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Annie Guthrie was induced to give and did give to the

said William Baer Ewing and George B. Chaney, certain

money, goods and property of the value of four hundred

dollars, in lawful money of the United States of America.

And the Grand Jurors aforesaid, on their oath afore-

said, do say, that in order to carry out and effect said

scheme and artifice to defraud snd in furtherance there-

of, and in and for executing the same and attempting to

do so, the said William Baer Ewing and George B.

Chaney, on the third day of June in the year of our Lord

one thousand nine hundred and one, at the city and

county of San Francisco, in the State and Northern Dis-

trict of California, then and there being, did then and
there wilfully, unlawfully and knowingly place and

caused to be placed in the postoffice of the said United

States, at the city and county of San Francisco, in the

State and district aforesaid, to be sent and delivered by

the said postoffice establishment of the United States,

a certain letter, enclosed in a sealed envelope, duly

stamped with a postage stamp of the United States of

the denomination of two cents, and addressed to "Mr.

Chas. F. Dosch, 611 K. St., Sacramento, Calif.," and
which said letter was in the words and figaires as follows,

to wit:
'

t
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''Lonff Distance Phone South 761. Cable Address 'Sopic'

STANDARD OIL PROMOTION AND INVESTMENT

CO., Incorporated.

Authorized Capital, |5,000,000.

Subscribed Capital, |2,500,000.

Depositories:

First National Bank,

Western National Bank,

'Germania Trust Company.

Licensed by the United States Government.

575, 576, 577 Parrott Building.

San Francisco, U. S. A., June 1st, 1901.

Mr. Chas. F. Dosch, Sacramento, Calif.

Dear Sir: We earned for our certificate holders during-

the month of May, 101% Profit on every dollar invested.

Several transactions which we had hoped to close were

carried over into the June accounts and we are now in

a position to confidentially assure you that the June

dividend will greatly exceed the one declared today.

Therefore, acting for your personal intere«it and ad-

vantage, we have added the profltsi, amounting to |41,

to your investment, which will increase the earning

capacity and yield a large dividend for June operations.

Our holdings are greatly increasing in value from

day to day, especially thos© in the Texas oil fields, and

our earnings for the coming six monthis will be larger

than' amy paid in the past.
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During the past year our predictions have been cor-

rect ini every instance and the present opportunity war-

rants you incre'asing your investment toi that amount

which you feel able.

We never advise our certificate holders unless we

are sure' of the results, and this letter is written to you

confidientially, as it is strictly inside information.

Therefore' we aissure you that thie above will be to your

interest, financially, if taken advantage' of at once.

Yours very truly,

STANDARD OIL PEOMOTION AND INVEST-

MENT CO.,

WILLIAM B. EWING,

Secretary and Treasurer.

WBE-MF Steno^l.

Against We peace' and dignity of the United States

of America, and contrary to the form' of the' statute

of thie said United States of America, in such case made

and provided.

I

SECOND COUNT.

And the Grand Jurors' aforesaid, on their oath afore-

said, do further present: That,

WILLIAM BAER EWING and GEORGE B. CHANEY,

late of the Northern District of California, heretofore,

to wit, on the thirty-first day of December, in the year

of our Lord one thousand nine hundred, at the city aind

county of San Francisco, in the State and Northern

District of California, then' and there being, did then

and there devise ai scheme te defraud OhJarles F. Do»ch,
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Mary Hansom, Annie Guthrie, and certain other per-

sons whose names are to the Grand Jurors aforesaid

unknown, but who were* then and there, at the several

times of the correspondentce hereinafter referred to

residents of the United States of America; which said

scheme to defraud was to be effected by opening cor-

respondence and communicatiom with such persons, and

by distributing- advertisements, circulars, prospectuses

and letters by means of the postioffice establishment

of the United States, and by inciting snch persons to

open a correspondence through such postoffice estab-

lishment, with them, the said William Baer Ewing and

George' B. Chaney, comcerning said schema, and which

siaid Sicheme was then and there as follows, to wit:

That on the thirty-first day of December, one thou-

sand nine hundred, the said William Baer Ewing and

George B. Chaney devised that they should organize

and conduct together, and they did so organise and

conduct together, a corporation under th^ laws of the

State of California, to be called and styled th^ "Stan-

dard Oil Promotion and Investment Company"; that

it was then and there devised by the said William Baer

ESving and George B. Chaney, that the staid George B.

Clianey should be held out, and he' was held out to be

the vice-presiden't, andJ the said William Baer Ewing

should be held out, and he wm held out to be the secre-

tary and treasurer of the said Standard Oil Promotion

and Investment Company.

That it was further devised by and between the said
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William Baer Etwing' andl George B. Chianey, that it

should be claimed' and repTie^ented, andl they did so

claim and represent toi the persions whose namesi are

hereinbefore mentioned and' tio the public in general

thlat the said Standard Oil Promotion and Investment

Oompainy had an aiithorized capital stock of |5,000,000;

and thlat said company had! ai subsicribed capital stock

of 12,500,000, amdi tha* said Standard Oil Promotion

and Investment Company h'ad' fundsi on deposit in the

First National Bank, in the Western National Bank

and in the Germaniai Trust Ctompamy, and that said

StandiardI Oil Promotaon and Investment Oompainy was

licensed' by the United Stalest Government, and that

said company wais organized for thei purpose of pro-

moting genierally the' oil industry of the Pacific Coast;

that siaid Standard Oil Promotion aind' Investment Com-

pany promoted and organized amid would promote and

organize oil companies' on a strictly first-class basis,

amid that said Standard Oil Promotion and Investment

Company acted and would act as the general represen-

tativeis of such oil companies, taking full charge of the

sale of stock and general development of their landsi;

that thie siaid Standlard' Oil Promotion and Investment

Company, financed and would finance incorporated oil

companies of from |ilOO,000 to $5,000,000 capitalization

anid put them on a paying basis.

That it was further devised by the said William Baer

EWing and George B. Chaney, that they should falsely

represent to the persons whose names arei hereinbefore
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menrtiomed', arad to the public in' gemeral, thiat thie said

Standard Oil Promotion and Investment Company, was

triansacting and would transact a co-operative invest-

ment! business in oil stocks and properties, and was

giving and would give to the investor of limited means

the same great opportunatiets enjoyed by the "Kings

of Finance'' and "Market Leadei^s"; that the invest-

ments of all the investiorsi in the said Sitandard Oil Pro-

motion and Investment Company were and would be

included in transactions representing thousands of dol-

lars, and that said investors were receiving and would

receive pro rata, shares of the profits of their invest-

ments every thirty days, aisi the said profits were or

thereafter should be earned; that a, complete statement

together with a check for all profits earned was and

would be sent to all investors at the end of each month,

and that the only charge which was or would be made

by the said Standard Oil Promotion^ and Investment

Company, for its services to siaid investors, was' and

would be twenty per cent of the profits of the said in-

vestors on their said investments.

That it was further devised by and between the said

William Baer E^vving and deorge B. Chaney, that it

should be falsely represented and they did so falsely

represent to the persons whose names are hereinbefore

mentioned, and to the public in general, that the said

William Baar E'wing and George B. Chaney, the secret

tary and treasurer and vice-president, respectively, of

saiid Stiandiard Oil Promotion and' Investmient Com-

pany, asi hereinbefore set forth, had made, and each
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of tlilem had madie, a. lifelong study of oil throughout

the United St!a,teis, ajnd especially the oil fields of Cal-

ifornia; that the judgment of the siaid William Baer

Ewing and George B. Ohaney, based on many yeairs'

experience, would earn thousands of dollars for those

who should follow the advice of the said William Baer

Ewing and Greorge B. Chaney in all matters pertaining

to oil; that the said Standard Oil Promotion and In-

vestment Company wais investing and would invest

only in finst-classi stocks' and properties which they, the

said William Baer Ewing and George B. Chaney had

thoroughly investigated and knew to be desirable in

every particular; that the said Standard Oil Promo-

tion and Investmient Company hiad been and was repre-

sented in every oil producing district of California and

Texas, and that the operationisi of the said Standard Oil

Promotion and Inveistment Company in the new Texas

fields would make the earnings of the' investors! in the

said Standard Oil Promotion and Investment Company,

even greater than they had ever been before.

That it was further devised by and between the said

William Baer Ewing and George B. Ohaniey that it

should be falsely represented and they did so falsely

represent to the persons whose names are hereinbefore

mentioned and to the public in general, that the money

invested by the investors in the said Standard Oil Pro-

motion' and Investmient Company, was and would be

always and at all times safe; and that the said invest-

ors and each and all of them, might withdraw the entire

amount of their investments) after ninety days, together
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with all profits, by giving thirty days' nioticei in writing

toi the said Standard Oil Promotion and Investment

Oompany.

Ahd it was further devised by and between the said

William Baer Ewing and Greorge B. Ohaney, that each

and all of the said representations aforesaid, should

be made and they were so mad© to the said Charles

F. Dosch, Miairy Hanson and' Annie GuthWe, and to

each of them, and to^ certain other per'sonsi whose names'

are to the Grand Jurors aforesaid unknown, and that

the said scheme should be entered into and carried

out, and it was so enteredi into and carried out by the

said William Baer Ewing and George B. Ohaney, with

the intent and for the purpose of inducing the persons

aforesaid and each of them, and said other persons

whose names are to the' Grand Jurors aforesaid un^

known, and amy other perisons Who might be induced

to enter into correspondence with the said William

Baer E^ing and George B. Chaney, to give to them,

the said William Baer E^ing and George B. Ohaney,

and to the said Standard Oil Promotion and Invest-

ment Company, certain property, goods and money

of the various persons afoiresaid, and each of them, and

of the other persons who might be induced to enter

into correspondence with the said William Baer Ewing

and George B. Chaney.

And! said representations agreed by them to be made

as aforesaid, were made by the said William Baer

Ewing and George B. Chainey, to the persons aforesaid,

and to the public in general, by means of oral state-
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menits, newspapei* advertisements:, lett^s, prospectuses

and publiicatioiDisi; and said repres'entatiionsi, so made

as aforesaidi, and each and all of them, was and were

utterly false and untrue in fact, and siaid representa^

tions and eachl and all of them^ was and were well

known: by the said William Baier E^ing and George

B. Chaney to be utterly false and: untrue in fact, at

the time they were sio' miade ais' aforesaid; and said

representationis were made solely for the purpose of

obtaining money, goods and property of the said per-

sons whom they might induce tio enter into correspond

dence with^ them.

That by reasoinj of said falsie representations, so made

by the siaid William Biaer Ewing and Geiorge B. Ohaney,

aisi aforesaid, the siaid Oharles F. Dosch, was induced

to give and did give to the staid William' Baer Ewing

and George B. Chaney, certain money, goods and prop-

erty of the value of five hundred dollars, in lawful

meney of the' United States of America, and the said

Mary Hanson was induced to give' and did give to the

said William Baer Ewing and George B. Ohaney, cer-

tain money, goodls and property of the value of five

hundred dollars, lawful money of the United States of

Atmerica, and the said Annie Guthrie wa® induced to

give and did give to the said William Baer Ewing and
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Greorge B. Ohane^y, certain money, goodis anidi property

of the value of four hundred dollars, in lawful money

of the United States of America.

And the Grand Jurors aforesaid, on their oath afore-

said, do say, that in order to carry out and effect said

scheme to defraud and in furtherance thereof, and in

and for executing the same and attempting to do so,

the said William Baer Ewing and George B. Ohaney,

on the third day of June, in the year one thousiamd nine

hundred and one, at the city and county of San Fran-

cisco, in the State and Northern District of Oalifornia,

then and there being, did then and there willfully, un-

lawfully and knowingly place and cause to be placed

in the postofflce of the said United States, at the said

city and county of San Francisco, in the State and Dis-

trict aforesaid, to be sent and delivered by the said

postoffice establishment of the United States, a cer-

tain letter, enclosed in a sealed envelope, duly stiamped

with a postage stamp of the United States of the de-

nomination of two cents, and addressed to "Mrs. Mary

Hanson, Broderick, Calif.," and which said letter was

in the words and figures as follows, to wit:
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Long DisttaiM^e Phome Soutb 761. Cable Address Sopic.

STANDARD OIL PROMOTION AND INVESTMENT
CO.,

Incorporated.

Authorized Capital $5,000,000.

Subscribed Capital $2,500,000.

Deposiitories:

First National Bank, We^ern Natiomal Bank,

Germania Trust Company.

Licensed by the United States Government.

575, 576, 577 Parrott Building,

San Francisco, U. S. A., June 1st, 1901.

Mts. Mary Hanson, Broderick, Calif.

Dear Madam. We earned for our certificate holders

during the month of May, 10-1/4% profit ou' every dol-

lar invested. Severail tramsactlons which we had hoped

to close were carried over into the June accounts and

we are now in ai position to confidentially assure you

that the June dividend will greatly exceed the one de^

dared to-day.

Therefore, acting for your personal inteTest and ad-

vanttage, we have added thei profits, amounting to |41,

to your investment, which will increase the earning

capacity and yield a larg^ dividend for June operations.

Our holdings are gTeatly increasing ini value from

day to day, especially those in the Texas oil fields, and

our eiarnings for the coming six months will be larger

than any paidi in the past.
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DTiring the past y^ar our predictions have been cor-

rect in every instance and the present opportunity war-

rants you increasing- your investment to that amount

which you feel able.

We never advise our certificate holders unless we are

sure of the results, and this letter is written to you

confidentially a® it is strictly inside information.

Therefore we assure you that the above will be to your

interest financially, if taken advantage of at once.

1
i

' Very truly yours,

STANDARD OIL PROMOTION AND INVEST-

MEiNT CO.,

WILLIAM B. EWING,

Secretary and T'reasurer.

WBE-BG.

Sten-5.

Against the peace and dignity of the United States

of Amiericai, and contrary to the form of the statute

of the said United States of America, in such case made

and provided.

,;
THIRD COUNT.

And the Grand Jurors aforesaid, on their oath afore-

said, do further present: That

WILLIAI^I BAER EWING and GEORGE B. OHiANEY.

late of the Northern District of California, heretofore,

to wit, on the thirty-first day of December, in' the year

of our Lord one thousand nine hundred, at the city and

county of San Pranciseo, in the State and Northern Dis-

trict of Californdai, then and there being, did then and
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there devise aJ scliieme tb defraud Ohiarlesi F. Dosch,

Mary Hanson, Annie Guthrie, and certain other persons

whose names a[re to the Grand Jurors aforesaid un-

known, but who were then and there at the several

times of the corresj^ondenee hereinafter referred to,

residents of the United States of Americai; which said

scheme to defraud was to be effected by opening cor-

respondence and communication with such persons,

amd by distributing adtvertiseiments, circulars, prospec-

tuses and letters by means of the poisitofficei establish-

ment of the United States, and by inciting such per-

sons to open a correspondence throughi such postoffice

establishment, with them, the said William Baer Ewing

and George B. Chaney, concerning siaid scheme, and

which said scheme was then and there as follows, to

wit:

That on the thirty-first day of December, one thou-

sand nine hundlred, the said William Baer E'wing and

George B. Ohaney devised! that they should organize

and conduct together a corporation under the laws of

thie State of Oalifornia, to be called and styled the

"Standard Oil Pl"omotion and Investment Company";

that it was then and there devised by the said William

Baer Ewing and George B. Ohaney, that the said George

B. Chaney should be held out, and he wais held out to

be the vice-president, and the said Williatm Baer EVing

should be held out, and he was held out to. be the secre-

tary and treasurer of the said Standard Oil Promotion

and Investment Company.

That it was further devised by and between the said
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William Baer Ewing; and! G^eoroje B. Ohianey, tkat it

should be claimed and! represented, and' they did so

claim and represent to the persons whose names are

hereinbefore mentioned, and to the public in general,

that the said Standard Oil Pl-omotion and Investment

Company had an authorized capital stock of f5,0'00,00'0

;

and that said Company had a subscribed capital stock

of 12,500,000, and that said Standard Oil Pl-omotion

and Investment Company had funds on deposit in the

First National Bank, in the Western N!at;ional Bank

and in the Germania Trust Company, and that said

Standard Oil Promotion and Investment Company was

licensed by the United States Government, and that

said company was organized for the purpose of pro-

mioting' generally the oil industry of the Pacific Coast;

that said Standard Oil Promotion and Investment Com-

pany promoted and organized, and would promote and

organize oil companies on; a; strictly first-classi basis,

and that said Standard Oil Promotion and Investment

Company acted and would act as the general represen-

tatives of such oil companies, taking full charge of the

sale of stock and general development of their lands;

that the said Standard Oil Promotion and Investment

Company financed and would finance incorporated oil

companies of from $100,000 to |5,000i,000 capitalization

and put them on a paying basis.

That it was further devised by the said William Baer

Ewing and George B. Chaney, that they should falsely

represent, and they did so falsely represent to the persons

whose names are hereinbefore mentioned, and to the pub-



2G William Baer Ewing vs.

lie in general, that the Standard Oil and Promotion and

Investment Company was transacting and would transact

a co-operative investment business in oil stocks and prop-

erties, and was giving and would give to the investor of

limited means the same great opportunities enjoyed by the

"Kings of Finance" and "Market Leaders"; that the in-

vestments of all of the investors in the said Standard Oil

Promotion and Investment Company were and would be

included in transactions representing thousands of dol-

lars, and that said investors were receiving and would

receive pro rata shares of the profits of their said invest-

ments every thirty days, as the said profits were or there^

after should be earned; that a complete statement, to-

gether with a check for all profits earned was and would

be sent to all investors at the end of each month, and that

(he only charge which was or would be made by the said

Standard Oil jPromiotion and Investment Company for

its services to said investors, was and would be twenty

per cent of the profits of the said investors on their said

investments.

That it was further devised by and between the said

William Baer Ewing and George B. Chaney, that it

should be falsely represented, and they did so falsely rep-

resent, to the persons whose names are hereinbefore men-

tioned, and to the public in general, that the said Will-

iam Baer Ewing and (reorge B. Chaney, the secretary and

treasurer and vice-president, respectively, of the said

Standard Oil Promotion and Investment Company, as

hereinbefore set forth, had made, and each of them had

made, a lifelong study of oil throughout the United
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States, aud especially the oil fields of California; that

the judgment of the said William Baer Ewing and George

B. Chaney, based on many years' experience, would earn

thousands of dollars for those who should follow the ad-

vice of the said William Baer Ewing and George B.

Chaney in all matters pertaining to oil; that the said

Standard Oil Promotion and Investment Company was

investing, and would invest only in first-class stocks and

properties which they, the said William Baer Ewing and

George B. Chaney, had thoroughly investigated and knew

to be desirable in every particular; that the said Stand-

ard Oil Promotion and Investment Company had been

and was represented in every oil-producing district of

California and Texas, and that the operations of the said

Standard Oil Promotion and Investment Company in

the new Texas fields would make the earnings of the in-

vestors in the said Standard Oil Promotion and Invest-

ment Company even greater than they had ever been be-

fore.

That it was further devised by and betvN'een the said Will-

iam Baer Ewing and George B. Chaney that it should be

falsely represented and they did so falsely represent to

the persons whose names are hereinbefore mentioned and

to the public in general, that the money invested by the

investors in the said Standard Oil Promotion and Invest-

ment Company, was and would be always and at all times

safe; that the said investors and each and all of them,

might withdraw the entire amount of their investments

after ninety days, together with all profits, by giving

thirty days' notice in writing to the said Standard Oil
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Promotion and Investment Company. And it was fur-

ther devised by and between the said William Baer

Ewing and George B. Chaney, that each and all of the

said representations aforesaid, should be made and they

were so made to the said Charles F. Dosch, Mary Han-

son, and Annie Guthrie, and to each of them, and to cer-

tain other persons whose names are to the Grand Jurors

aforesaid unknown, and that said scheme should be en-

tered into and carried out by the said William Baer

Ewing and George B. Chaney, and it was so entered into

and carried out by the said William Baer Ewing and

George B. Chaney, with the intent and for the purpose of

inducing the persons aforeaaid and each of them, and said

other persons whose names are to the Grand Jurors

aforesaid unknown, and any other persons who might be

induced to enter into correspondence with the said Will-

iam Baer Ewing and George B. Chaney, to give to them,

the said William Baer Ewing and George B, Chaney,

and to the said Standard Oil Promotion and Investment

Company, certain property, goods and money of the vari-

ous persons aforesaid, and of each of them, and of the

other persons who might be induced to enter into corres-

pondence with the said William Baer Ewing and George

B- Chaney.

And said representation!^ agreed by them to be made

as aforesaid, were made by the said William Baer Ewing

and George B. Chaney, to the persons aforesaid, and to

the public in general, by means of oral statements, news-

paper advertisements, letters, prospectuses and publica-

tions ; and said representations so made as aforesaid, and
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each and all of tliein, was and were utterly false and un-

true in fact, and said representations and each and all

of them was and were well known by the said William

Baer Ewing and George B. Chaney to he utterly false and

untrue in fact, at the time they were so made as afore-

said; and said representations were made siolely for the

purpose of obtaining money, goods and property of the

said persons who they might induce to enter into corres-

pondence with them.

That by reason of said false representations, so made

by the said William Baer Ewing and George B. Chaney,
»

as aforesaid, the said Charles F. Dosch was induced to

give and did give to the said William Baer Ewing and

George B. Chaney, certain money, goods and property

of the value of five hundred dollars, in lawful money of

the United States of America, and the said Mary Hanson

was induced to give and did give to the said William

Baer Ewing and George B. Chaney, certain money, goods

and property of the value of five hundred dollars, lawful

money of the United States of America, and the said

Annie Guthrie was induced to give and did give to the

said William Baer Ewing and George B. Chaney, cer-

tain money, goods and property of the value of four hun-

dred dollars, in lawful money of the United States of

America.

And the Grand Jurors aforesaid, on their oath afore-

sraid, do say, that in order to carry out and effect said

scheme and artifice to defraud and in furtherance there-

of, and in and for executing the same and attempting to



30 William Baer Ewing vs.

do so, the said William Baer Ewing and George B.

Clianey, on the seventh day of May in the year of our

Lord one thousand nine hundred and one, at the city and

county of San Francisco, in the State and Northern Dis-

trict of California, then and there being, did then and

there willfully, unlawfully and knowingly place and

cause to be placed in the postofQce of the said United

Statesi, at the said city and county of San Francisco, in

the State and district aforesaid, to be sent, and delivered

by the said postoflflce establishment of the United States,

a certain letter and printed pamphlet, enclosed in a sealed

envelope, duly stamped with a postage stamp of the

United States of the denomination of two cents, and ad-

dressed to "Mrs. Annie Guthrie, 2113 N St., Sacramento,

Cal.," and which said letter was in the words and figures

as follows, to wit:

"Long Distance 'Phone, South, 761. Cable Address,

'Sopic'

STANDARD OIL PROMOTION AND INVESTMENT
COMPANY ( Incorporated )

.

Authorized Capital, |5,000,000.

Subscribed Capital, |2,500,000.

Depositories

:

First National Bank, Western National Bank,

Germania Trust Company.

Licensed by the United States Government.

575, 576, 577 Parrott Building,

San Francisco, U. S. A., May 6, 1901.

Mrs. Annie Guthrie, Sacramento, Cal.

Dear Madam: Do you want to acquire some of the
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wealth that is being produced in the California and Texas

oil fields?

The following personal letter together with the in-

closed prospectus will explain to you an extremely profit-

able and absolutely safe method of investment that will

earn substantial profits monthlj without any chance of

loss to the original capital invested. We have never

earned less than 3% a month for our certificate holders

and many investors have made their flrsit successful in-

vestment through this company.

Our method is strictly co-operative, which is the only

plan which gives to the investor of limited meang the

same great opportunities enjoyed by the capitalist with

millions at his command, and as we operate only in gilt-

edge oil stocks and properties that have been thoroughly

investigated by our eipertss, our certificate holders are

at all times protected from a possible loss.

Your investment is included in transactions represent-

ing thousands of dollars and you receive a pro rata share

of the profits every thirty days, as earned. A complete

statement, together with a check for all profits earned is

sent to you at the end of each month, our only charge for

services is 20% of the profits.

Your money if^ always absolutely safe and may be with-

drawn at any time as explained in the inclosed prospec-

tus, and considering the safety of the investment and the

immense profits that are being made in oil it will be to

your personal advantage to give this matter your imme-

diate attention.

We are well represented in every oil producing dis-
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trict of California and Texas and our operations in the

tew Texas fields will make the earnings even greater than

they have ever been before.

Mr. A. M. Aubertus of 810 Seventh Street, Sacramento,

is our special representative of whom you can secure all

further information. '

Trusting that you will act upon thisi letter as your best

judgment and personal interest dictates and awaiting an

early reply, we remain.

Yours very truly,

STANDARD OIL PROMOTION AND INVEST-

MENT CO.,
;

WILLIAM B. EWING,

Secretary and Treasurer."

WBE—DC.
Steno—

4

'

And which said printed pamphlet was m the words and

figures as follows, to wit:

On the front cover of said pamphlet were the printed

words in gilt letters "Standard Oil Promotion and In-

vestment Company," and on the back cover of said pam-

phlet were the printed words in gilt letters "Deposi-

tories—^First National Bank, Western National Bank,

References, California Petroleum Miners' Association,

Mining and Engineering Review, Pacific Oil Reporter,

San Francisco."

And on the first page of the front flyleaf of said pam-

phlet were the printed words, "Standard Oil Promotion

and Investment Company of San Francisco, U. S. A., 575,

576, 577 Parrott Building. Capital, |5,000,00'0.00. Incor-
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porated under the laws t>f California. Licensed by

United States Government. Investors, Promoters and Fi-

nanciers of Oil Stock, Properties and Companies."

And on the opposite page of said front flyleaf of said

pamphlet were the printed words, "Oflflcers: Luther J.

Robling, President. George B. Chauey, Vice-President.

William B. Ewing, Sec^y and Treas. Directors: Luther

J. Robling, Andrew A. Snyder, Benj. Hewitt Lummis,

William B. Ewing, George B. Chaney. Attorneys: Hil-

ton & McKinlay. Reliable experts throughout the Cali-

fornia Oil Belts."

And on the back flyleaf of which said pamphlet were

the printed words, "Address all communications to Stand-

ard Oil Promotion and Investment Company 575, 576,

577 Parrott Bldg., San Francisco, California."

And the body of which said pamphlet was in the words

and figures as follows, to wit:

"General Features: The Standard Oil Promotion and

Investment Co., was organized for the purpose of pro-

moting, generally, the oil industry of the Pacific Coast.

We promote and organize oil companies on a strictly first-

class basis, and act as their general representatives, tak-

ing full charge of the sale of stock and general develop-

ment of their lands. We finance incorporated oil com-

panies of from 1100,000 to |5,000,000 capitalizatiou, and

put them on a paying basis. We have made a lifelong

study of oil throughout the United States and especially

the oil fields of California, and our judgment, based on

many years' experience, will earn thousands of dollars
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for those who follow our advice on all matters pertain-

ing to oil.

We transact a co-operative investment business in oil

stocks and properties and give to the investor of lim-

ited means the same great opportunities enjoyed bj the

'Kings of Finance' and 'Market Leaders.' We take the

small sums of thousands of investors and form them into

one gigantic fund which gives us a tremendous power in

our operations. In a word, we open to the investor of

limited means the same great opportunities of making

money hitherto enjoyed only by the investor with thon-

ands of dollars at his command.

Points to Consider: There is probably but little more
to be said of the California oil fields than that already

chronicled in the press throughout the United States.

While many men have become immensely wealthy through

successful investment and operations in oil, others have

lost the savings of a lifetime—money that was earned by

3 ears of toil. Companies have been organized whose only

intent was to sell their worthless stock for hard-earned

coin. The California oil industry, while yet in its in-

fancy, has given birth to many such companies, and thou-

sands upon thousands of shares of worthless stock, not

worth the paper on which it was written, have been sold

to a credulous public who receive nothing but broken

promises for their money.

There are many good oil companiesi, but to detect the

good from the bad require minute investigation, the b^t

judgment and long experience. We invest only in first-

class stocks and propertres which we have thoroughly
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investigated and know to be desirable in every particu-

lar. There are fortunes yet to be made in the California

oil industry, and our method will bring you dollars, while

others give you nothing but promises and prospects.

Co-operative Investment: The investment department

of the Standard Oil Promotion iiud Investment Company

is operated strictly upon the co-operative system. This

is the only plan that gives to the investor with limited

means the same power and opportunities of the man with

millions at his command. Co-operation is the father of

equality. Twenty-five dollars invested co-operatively has

the same proportionate earning capacity that |25,000 has.

Co-operation increases the strength of capital just a^ it

increases the strength of an army, it increases the power

to earn as it lessens the chance of loss; it increases

the profits proportionately, to the increase of working

capital. If one hundred men with |25 each put their

money in one pool they have |2,500 to work with instead

of each working with |25. They increase their strength

and power one hundred times^—that is co-operation. 'In

union there is strengih,' and in co-operation lies the se-

cret of our success. We have many transactions where

|1,000 would be of no possible advantage, while in the

same deal |10,000 would reap a handsome profit. If you

invest but |25 with us you will earn the same profits,

proportionately, that the investor with |2,500 earns.

Profits Paid as Earned: The profits on your invest-

ment will, of course, depend largely upon our amount of

working capital, and we do not presume to say just what

profit we will earn for you from month to month. It is



36 William Baer Ewing vs.

predicted that the ensuing six months will witness greater

activity in California oil than has ever Been known. We
will see a reign of prosperity that will surprise the most

imaginative dreamers, and with our experience and many
advantages we look forward to a, run of profits that will

satisfy beyond all expectations. You are always in-

formed just what your invesitment is earning, as we send

you a statement, showing the exact standing of yonr ac-

count every thirty days, together with a check for all

profits earned. We retain 20 per cent of the profits in

full for our services; no other charge whatsoever. Our

system is thoroughly and entirely mutual; your gain is

our gain. If you so desire, you may reinvest the profits

by adding them to the original investment, thereby in-

creasing the earning capacity and making the monthly

profits proportionately greater. While the investment is

at our discretion, it is always under your immediate direc-

tion.

Subject to Withdrawal: The one great disadvantage

and drawback to most investments is the fact that your

money is always tied up where you cannot get it. This

feaiture' is entirely eliminated from our method. You
may withdraw the entire amount of your investment

after ninety days, together with ail profits, by giving

thirty days' notice in writing, to the company. In

other words, you cau always realize upon your invest-

ment whenever you may require the money. This

feature guarantees to you absolute safety as you know

you can draw your money just when you want it. This

feature always gives you the convenience and aceom-
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modation of a sayinf^s bank, while at the same time

your money is continfually active and* earning large

profits (which are placed to your credit) from month

to month. You know at the end of eyery thirty days

just what your investment hais earned. No banking

institution or inyestment company on record can offer

you more liberal opportunities than those of the Stan-

dard Oil Promotion and Investment Oompany and

surely there is no method of investment where a small

amount of money will earn larger profits and assure

you the absolute safety combined in our co-operative

plan.

Mutual and Secure: It requires the same amount of

detailed work to handle a small investment that it does

to handle one well up in millions. But we have thor-

oughly equipped! ourselves with every facility for

handling the accounts of thousands of investors and

will therefore, give precisely the same attenition to all

accounts, large and small. Amounts will be received

for investment form $25 to f5,0O0. The company will

issue for each investment a receipt or certificate of

deposit in accordance with the plan described in this

book. All investors will be treated alike and shall

each receive a pro rata share of the profits earned for

each month's transactions.

It is not necessary to invest a large amount to derive

the benefits of our system. Oo-operation creates all

things equal. Twenty-five dollars is the smallest sum

we receive, but ninety days of active operations may

increase the sum four times the amount of the original



38 William Baer Ewing vs.

investment. Remember our plan isi entirely mutual

amdi every dollar we earn for you means a profit for us.

No matter wiliat tibe profits amount to, the original

investment is always secure. We offer you a safe and

profitable method of investment that will yield large

returns without impairing the money invested."

Against the peace and dignity of the United States

of Aimerica, and contrary to the form of the statute

of the' said United States of America, in such case made

and provided.

MARSHALL B. WOODWORTH,

United States Attorney.

The following named witnesses testified before the

Grand Jury, viz.: Mrs. Annie Guthrie, Chas. F. Dosch,

A. M. Aubertus, Mrs. Mary Hanson, Lorin H. Bricker.

[Eindbrsed]: A True Bill. Fredk. W, Zeile, Foreman

Grand Jury. Presented in Open Court and Filed Deer.

31, 1902. Geo. E. Morse, Clerk. By J. S. Manley,

Deputy Clerk.
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At a stated term, of the District Court of the United

States for the Northern District of California, held

at thei courtroom in the city and county of San

Fl"ancisco, on Thursday, the 14th day of January,

A. D. 1903. Present : The Honorable JOHN J. DE

HAVEN, Judge.

[Number and Title of C^se.]

Plea.

In this case, the defendant with Frank McOowan, his

attorney, being present in open court—on motion of

Edward J. Banning, Assistant United States Attorney,

the defendant Ewing was called upon to plead herein,

and thereupon the defendant Ewing entered a plea of

not guilty to the indictment on file herein. By agree-

ment of the attorneys for the respective parties, it is

ordered that the case be continued until Saturday, Jan-

uary 17th, 1903, on which day the date of th^ trial

hereof will be set.
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In the District Court af the United States, in and for the

Northern District of California.

THE UNITED STATES OF A'MERr

lOA,

Plaintiff,

vs.

WILLIAM BAIR EWING audi

GEORGE B. OHANEY,
Defemiiants.

Objections to Indictment.

And now comes the said William Bair Ewing and

objects to the introduction of any evidence in this cause

for the reason and upon the grounds:

Isrt.

That the first count of thte indictment does not con-

tain or state facts siufficieut to constitutei a public of-

fenise in this:

( a) It does not appear from said count or from said

indictment by whom "the said William Baer Ewing

should be held out," or by whom "he was held out to

be secretary and treasurer of said Standard Oil Pro-

motion and Investment Oompany."

(b) That there is no allegation in said count to show

or aver that the said Charles F. Dosch relied on or be-

lieved in any of the representations alleged in said

count in giving to said defendants the said sum of five

hundred dollars mentioned therein.
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( c) That there is no allegation in said count to show

or aver that the said' Mary Hanson, named therein, re-

lied on or believed in any of the representations alleged

in said count in giving to defendants the said sum of

five hundred dollars mentioned therein.

(d) That there is no allegation in said count to show

or aver that Annie Guthrie, named therein, relied on or

believed in any of the representations alleged in said

count in giving to said defendants the said sum of four

hundred dollars mentioned therein.

(e) There is a failure to allege in said count an es^

sential element of the alleged offense, to wit, the siaid

count does not allege, state or aver that there was, at

any of the time or times named or designated in said

count, an or any intent upon the part of the defendants,

or either of them, to use the mails of the United States

Grovemment to defraud, or to further, carry out or pro-

mote the alleged fraudulent scheme or any unlawful,

illegal or any intent or purpose whatever.

(f) There is no allegation in said count to show

that the representation® and statements, or either of

them, alleged to have been represented and stated in

said count by said defendants were represented or

stated with an intent to deceive, mislead or defraud

the persons named, to wit, Charles Dosch, Mary Han«on

and Annie Guthrie, or that said representations were

made with am illegal or unlawful or any intent to use

the mails of the United States Government.

(g) There is no allegation in said count to show or

aver that at any of the time or times mentioned therein
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there was an intent on the part of said defendants, or

either of them, to defraud any person through or by

the agency of the mails' of the United States Govern^

ment, or that any matter or thing alleged or set forth

in said count was done or represented by defendants, or

either of them, with any such, or any intent whatever.

(h) There is no allegation in said count to show or

aver that the defendants, or either of them, intended

to effect the scheme mentioned and described therein

by opening or intending to open correspondence with

the persons named in said count, or with other persons

to the Grand Jury unknown.

(i) It is not directly alleged in said count, nor does

it appear therein, or therefrom, that the alleged scheme

to defraud included or contemplated a use or abuse of

the mails or the postoffice establishment of the United

States.

(j) The said first count of siaid indictment is defec-

tive, in that it. does not allege any intent upon the part

of defendants, or either of them, to use or employ said

United States mails as a part of said alleged fraudulent

scheme.

(k) The said first count in said' indictment is de-

fective, in this: it is not alleged or charged therein

that it was a part of the alleged fraudulent scheme that

it shoiuld be effected by opening or inciting to corre-

spondence by means of the postal establishment of

the United States.

2d.

That the second count in said indictment does not
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contain or state facts sufficient to constitute a public

offense in tils:

(a) It does not appear from said count by whom

the said George B. Ohaney should be held out, or by

whom he was held out, ais vice-president, or by whom

the said William Bair E'wing should be held out, or by

whom he was held out, to be the secretary and treas-

urer of the Standard Oil Promotion and Investment

Company.

(b) There is no allegation in: saidJ count that either

of said defendants ever falsely or otherwise' represented

to any person or person® any of the matters or things

set forth ou page ten of said indictment, between lines

4 and 26 thereof.

(c) There is no allegation in said count that any

of the matters and things alleged and set forth as repre-

sented by said defendants were known to be, or were be-

lieved to be, false or untrue' by said Charles F. Dosch,

Mary Hanson and Annie Guthrie, or that either of the

persons last named did not know the same to be false

and untrue.

(d) There is no allegation in said second counti to

show or aver that Charles F. Dosch, Mary Hanson and

Annie Guthrie, or either of them, relied upon or be-

lieved in any of the alleged representations or asser-

tions alleged in the second count as represented by said

defendants im giving the said several sums of money

alleged to have been given by said persons last named.

(e) There is a failure to allege iu said count an es-

sential element of the alleged offense, to wit^ the said
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cmint does not allege, state or aver that there was at

any of the time or times named or designated in said

couBit am or any intent upon the part of defendants,

or either of them, to use the mails of the United States

Government to defraud, or to further, carry out or pro-

miote the alleged fraudulent scheme or auy unlawful,

illegal, or any intent or purpose whatever.

(f) There is no allegation in said count to show that

the representations and statements, or either of them,

alleged to have been represented and stated in said

count by said defendants, were' represented or stated

with an intent to deceive, mislead or defraud the per-

sons named, to wit, Oharles Dosch, Mary Hanson and

Atnnie Guthrie, or that siaid representations were made

with an illegal or unlawful or any intent to use the

mails of the United States Government.

(g) There is no allegation in said count toi show or

aver that at any of the time or times mentioned therein

there was an intent on the part of the said defendants,

or either of them, to defraud any person through or by

the agency of the mails of the United States Govern-

ment, or that any matter or thing alleged or set forth

in said count was done or represented by defendants,

or either of them, with any such, or any intent what-

ever.

( h) There is no allegation in said count to show or

aver that the defendants or either of them intended to

effect the scheme mentioned and described therein by

opening or intending to open correspondence with the
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persons named in siaid count, or with other persons to

the Grand Jury unknown.

(i) It is not directly alleged in said count, nor does

it appear therein or therefrom, that the alleged scheme

to defraud included or contemplated a use or abuse of

the mails or the postoffice establishment of the United

States.

(j) The said second count of said indictment is de-

fective in that it does not allege any intent upon the

part of defendants, or either of them, tO' use or employ

said United States mails as a, part of said alleged

scheme to defraud.

( k) The second count of said indictment is defective

in this: It is not alleged or charge therein that it was

a part of the alleged scheme to defraud that it should

be effected by opening or inciting to correspondence by

means of the postal establishment of the United States.

3d.

That the third count of said indictment does not state

or allege facts sufficient to constitute a public offense

in this:

(a) There is no allegation in said count to show

by whom defendant Ohaney, and defendant Ewing

should be held out, or by whom they were ever held

out to be respectively vice-president and secretary and

treaisurer, of the said Standard Oil Promotion and In-

vestment Company.

(b) It does not appear from said third count by

whom it should be claimed or represented that the said
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Stand'ard Oil Promotioni and Investment Company Ma^

an authorized capital stock of 15,000,000.00.

(c) There is no allegation in said coTint to show that

Charles F. Dosch, Miary Hamsom and Annie Guthrie

did not know that the alleged repreisentations were un-

true or false.

(d) There is no allegaton in said count to show or

aver that Charlesi P. Dosch, Mary Hanson and Anmie

Guthrie believed in or relied upon any of the' represen-

tationis set forth in' said count in giving to defendants

or said Standard Oil P'romotion and Investment Com-

pany the various sums of money mentioned therein, or

at any time or at all.

(e) There isi a failure to allege in siaidi count an es-

sential element of thel alleged offense, to wit, the said

count does not allege', state or aver that there was at

any of the time or times named or designated in said

count an or any intent upon the part of the defendants,

or either of them, to' use the mails of the United States

Government to defraud, or to' further carry out or

promote the alleged fraudulent scheme, or any unlaw-

ful, illegal or any intent or purpose whatever.

( f) There is no allegation in said count to show that

the representations and statementis, or either of them,

alleged to have been represented and stated in said

count b}^ said defendants were represented or stated

with an intent to deceive, mislead or defraud the per-

sons named, to wit, Charles F. Dosch, Mtary Hanson and

Annie Guthrie, or that the said representations were
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made with an illegal or unlawful or any intent to use

the mails of the United States Government.

(g) There is no allegation in said count to show

or aver that at any of tlie time or times mentioned

therein there was an intent on the pairt of said defend-

ants, or either of them, to defraud any person through

or by the agency of the mails of the United States Gov-

ernment, or that any matter or thing alleged or set

forth in said count was done or represented by defend-

ants, or either of them, with any such, or any intent

whatever.

(h) There is no allegation in said count to show or

aver that the defendants, or either of them, intended

to effect the scheme mentioned and described therein

by opening or intending to open correspondence with

the persons named in said count, or with any other per-

sons to the Grand Jury unknown.

(i) It is not directly alleged in said count, nor does

it appear therein or therefrom, that the alleged scheme

to defraud included or contemplated a use or abuse

of the mails or the postoflfice establishment of the

United States?.

(j) The said third count of said indictment isi de-

fective in this, that it is not alleged or charged therein

that it was a part of the alleged scheme to defraud that

it should be effected by opening or inciting to corre-

spondence by means of the postal eistablishment of the

United States.

[Endorsed]: Filed Feb. 1, 1904. George E. Morse,

Olerk. By John Fouga, Deputy Olerk.
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At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San Fran-

cisco, on Monday, the 1st day of February, A. D.

1904. Present: The Honorable JOHN J. DE HA-

VEN, Judge.

[Number and Title of Case.]

Order Overruling Objections to Indictment.********
Mr. McKinley stated the case of the Government to the

Court and jury. Mr. McGowan then read and filed ob-

jections to the indictment, wliich objections were by or-

der of the Court overruled, to wliich order Mr. McGowan

excepted.

In the District Court of the United States^ Northern Dis-

trict of California.

THE UNITED STATES OF AMEK-'

ICA,
' No. 4065.

vs.

W. B. EWING, et al.

Verdict.

We, the jury, find W. B. Ewing, the prisoner at the

bar, guilty as charged.

P. I. JOYCE,

Foreman.
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[Endorsed] : Filed February 3d, 1904, at 11 o'clock and

35 minutes A. M. Geo. E. Morse, Clerk. By J. S. Man-

ley, Deputy Clerk.

In the District Court of the United States^ in and for the

Northern District of California.

THE UNITED STATES OF AMER-
ICA,

'

i
Plaintiff,

vs.

WILLIAM BAER EWING and

GEORGE B. CHANEY,
Defendants.

Motion of Defendant William Baer Ewing for a New Trial.

And now comes the said defendant, William Baer Ew-

ing, and moves this Court at this time to vacate, annul,

and set aside the verdict of the jury heretofore rendered

against said defendant, and to grant him a new trial and

a rehearing of this cause, upon the grounds:

1st. >

That the said Court misdirected the jury in matters of

law occurring at the trial.

2d.

That the said Court erred in the decision of questions

of law arising during the course of the trial.

3d.

That the verdict is contrary to law.



50 William Baer Ewing vs.

)
' 4th.

That the verdict above named isi contrai7 to the evi-

dence.

5tli.

That the indictment in this cause does not state facts

sufficient to constitute a public offense.
'

FEANK McGOWAN,
Attorney for Defendant, Ewing.

[Endorsed] : Filed this 6th day of February, A. D.

1904. Geo. E. Morse, Clerk. By J. S. Manley, Deputy

Clerk.

At a stated term of the District Court of the United States'

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Saturday, the 6th day of February, A. D. 1904.

Present: The Honorable JOHN J. DE HAVEN,

Judge. '

[Number and Title of Case.] '

Order Denying Motion for a New Trial.

• « * • * * «*«
Mr. McGowan thereupon led a motion for a new trial.

Said motion was thereupon submitted to the Court for de-

cision without argument. After due consideration had

thereon, it is by the Court ordered that said motion be,

and the same is hereby, denied. '
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At a stated term of the District Court of tlie United

States, for the Northern District of California, held

at the courtroom in the city and county of San Fran-

cisco, on Saturday, the 6th day of February, A. D.

1904. Present: The Honorable JOHN J. DE

HAVEN, Judge.

THE UNITED STATES OF AMER
ICA,

No. 4065.
vs.

WILLIAM BAER EWING, et al.

Convicted of using the mails to further a scheme to de-

fraud. Sec. 5480, R. S., U. S., as amended by Act of

March 2, 1889.
'

i

Judgment on Verdict of Guilty as to Defendant Ewing.

Benjamin L. McKinley, Assistant United States Attor-

ney, the defendant William Baer Ewing, and his counsel,

Frank McGowan, came into court. The defendant was

duly informed by the Court of the nature of the indict-

ment filed on the 31st day of December, 1902, charging

him with using the mails to further a scheme to defraud;

of his arraignment and plea of not guilty ; of his trial, and

the verdict of the jury on the 3d day of February, 1904, to

wit: "We, the jury, find W. B. Ewing, the prisoner at the

bar, guilty as charged."

The defendant, Ewing, was then asked if he had any

legal cause to show why judgment should not be pro-

nounced against him, and no sufficient cause being shown

or appearing to the Court, thereupon the Court rendered

its judgment:
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That whereas, the said William Baer Ewing, having

been duly convicted in this court of using the mails to fur-

ther a scheme to defraud

—

It is therefore ordered, adjudged and decreed that the

&aid William Baer Ewing be, and he is hereby, sentenced

to pay a fine of five hundred ( 500 ) dollars, and to be im-

prisoned for the term of fifteen (15) months. And it is

further ordered that said sentence of imprisonment be

executed upon the said William Baer Ewing by imprison-

ment in the State Prison of the State of California, at San

Quentin, Marin County, California.

JOHN J. DE HAVEN,

United States District Judge, Northern District of Cali-

fornia.

[Endorsed] : Filed Feb'y 6th, 1904. Geo. E. Morse,

Clerk.
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In the District Court of the United States^ in OMd for the

Northern District of California.

THE UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

WILLIAM BAER EWING and

GEORGE B. CHANEY,
Defendants.

Order Fixing Time of Defendant William Baer Ewing to Pre-

pare, Serve and File Bill of Exceptions Upon Motion for

Arrest of Judgment.

Good cause appearing therefor, the said defendant,

William Ba^r Ewlng, is hereby allowed fifte^'n days

from the date hereof in which to prepare, and serve a

bill of exceptions upon his motion for arrest of judg-

ment'. I

Dated, February 6th, 1904.

JOHN J. DE HAVEN,

Judge.

[Endorsed] : Filed Feb. 6, 1904. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk. .
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In the District Court of the United States^ in and for the

Northern District of California.

THE UNITED STATES OF AMER
ICA,

Plaintiff,

vs.

WILLIAM BAER EWING and

GEORGE B. CHANEY,
Defendants.

Order Fixing Time of Defendant William Baer Ewing to Pre-

pare, Serve and File Bill of Exceptions Upon Motion for

New Trial.

Good cause appearing therefor, the said defendant,

William Baer Ewing, is hereby allowed fifteen days from

the date hereof in which to prepare and serve a bill of ex-

ceptions upon his motion for a new trial herein.

Dated, February 6th, 1904.

JOHN J. DE HAVEN,

Judge.

[Endorsed] : Filed Fdb. 6, 1904. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

THE UNITED STATES OF AMER-'

ICA,

vs.

No. 4065.

WILLIAM BAER EWING andf

GEORGE B. CHANEY,
Defendants.

Stipulation Extending Time to File Bill of Exceptions.

It is hereby stipulated and agreed that defendant,

William Baer Ewing shall have ten days further time

from And after the date hereof in which to prepare^

serve and file his bill of exceptions herein.

Dated San Francisco, Cal., February 12, 1904.

MARSHALL B. WOODWORTH,

United States Attorney.

[Endorsed] : Filed Feb. 12, 1904. Geo. E. Morse, Clerk.
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In the District Court of> the United) States, in and for the

^Northern District of California.

THEl UNITED OTATEB OF AJMER-

ICA,

vs.

No. 4065.

WILLIAM BAER EWING an^f

GEORGE B. CHANEY,
Defendants.

Order Extending Time to Prepare, Serve and File Bill of

Exceptions.

Good cause appiearing' therefor, it is hereby ordered

that defendant, William Baer E^s^^ing, have, and he is

hereby, granted ten days further time from and after

the date hereof ini which to prepare, serve and file his

bill of exceptionsi herein.

Dated, San Francisco, OaL, February 12, 1904.

JOHN J. DE HAVEN,

United Statesi District Judge.

.[Endorsed]: Filed' February 12th, 1904. Geo. E.

Morse, Clerk. By J. S. Manley, Deputy Olerk.
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In the District Court of the United} States, in and for the

Northern District of California.

THEi UNITED STATES OF AMERr
lOA,

vs.

No. 4065.

WILLIAM BAETR EW'ING antBl

GEORGE B. CHANEY,
Defendants.

Petition for and Order Allowing Writ of Error.

To the Honorable JOHN J. DE HAVEN, Jud^e of the

District Court of the United States, in and for the

Northern District of Oalifornia:

The petition of William Baier Ewing respectfully

shows, that on the 6th day of February, A. D. 1904, the

said District Court rendered its judgment herein

agiainst your petitioner, sentencing the defendant, Wil-

liam Baer Ewing, to pay a fine of five hundred dollars',

and to be imprisoned for the term of fifteen months in

the State Prison of th^ Stat^ of California, at Satn

Quentin, Marin County, California.

That the said United States of America is plaintiff

herein, and the said William Baer Ewinig and' George

B. Chancy are the defendants.

That the said judgment is final; that your petitioner,

William Baer E^wing, claims a writ of error herein

against said judgment, and upon th^ following grounds,

viz.:
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First.—That the said) District Oourt committed mani-

fest error in said action in overruling, disallowing, and

denying the said defendant's written objections to the

indictment in said action, which said ruling is to the

great detriment, injury and prejudice of your petitioner,

William Baer Elwing, and in violation of the rights con-

ferred upon him by law.

Second.
—

^^That the said District Ciourt committed

manifest error in denying, refusing and overruling de'-

fendant's motion for a new trial. Which ruling is to

the great detriment, injury and prejudice of your peti-

tioner, and in violation of the rights conferred upon

him by law.

Third.—That the said District Court committed

manifest error in denying, refusing and overruling the

defendant, William Baer Swing's, motion in arrest of

judgment. Which ruling is to the gTeat detriment, in-

jury and prejudice of your petitioner, and in violation

of the rights conferred upon him by law.

Fourth.—That the said District Court committed

manifest error in sentencing defendant, William Baer

Etwing, to pay a fine of five hundred dollars, and to be

imprisoned for the term of fifteen months in the State

Prison of the State of California at San Quentin, Marin

County, California, which judgment is to the great

detriment, injury and prejudice of your petitioner, and

contrary to and in violation of the right conferred upon

him by law.

All of which errors above enumerated appear aflfirm-

atively from the record and proceedings herein, to
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which reference is hereby made; that said errors are to

the great damage of your petitioner; and he therefore

prays that he be allowed a writ of error herein, and

such other process as: will enable him to obtains a review

of the case and a correction of said errors by the United

States Circuit Court of Appeals for the Ninth Circuit;

and your petitioner will ever pray, etc.

WILLIAiM BASER EWING,

Petitioner.

FRANK McGOWAN,

BERT SCHLESINGER,

Attorneys for Petitioner.

Upon the foregoing petition it appears that the writ

of error therein prayed for of right ought toi issue.

It is therefore ordered that said writ of error be, and

the same hereby is, allowed, and the petitioner is or-

dered to furnish upon said writ a bond for costsi and

damages in the penal sum of two hundred dollars, and

conditioned as prescribed by law.

Dated February 16th, 1904.

JOHN J. DE HAVEN,
Judge of the District Court of the United States, North-

ern District of California.

Service of the within by receipt of a copy is hereby

admitted the 16th day of February, 19'04.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed]: Filed February IGth, 1904. Geo. E.

Morse, Clerk. By J. S. Manley, DeTpnty Clerk.
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In the United States Circuit Cmirt of Appeals, for the Ninth

Circuit.

WILLIAM BAEEi EWING, \

Plaintiff in Error,
J

v». /

) No^ 4065.
THEI UNITED STATES OF AMER^
lOA, \

Defendlaint in E(rror.
'

' Assignment of Errors.

Now comes thet (defendant, William Baer Ewing, the
plaintiff in error herein, by Frank McGowan and Bert
Sehlesinger, his attorneys, and specifies the following

as the errors upon which he will rely and will urge upon
his writ of error in the above-entitled action, viz:

First—That the District Court committed manifest
error in said action in overruling, disallowing, and
denyinig the said defendant's written objeictions to the
indictment in said action, which said ruling is to the
great detriment, injury and prejudice of the defendant,

William Baer Ewing, and in violation of the rights con-

ferred upon him by law.

Second.—That the- said District Court committed
manifest error in denying, refusing and overruling de-

fendant's motion for a new trial. Which ruling is to

the great detriment, injury and prejudice of your peti-

tioner, and in violation of the rights conferred upon
him by law.

Third.—That the said' District Cburt committed
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manifest error in denying, refusing and ovemiling the

defendant's motion in arrest of judgment. Which rul-

ing is to the great detriment, injury and prejudice of

defendant, arnd in violation of the rights conferred

upon him by law.

Fourth.—That the said District Court committed

manifest error in sentencing defendant, William Baer

EWing, to pay a fine of five hundred dollars, and to be

imprisoned for the term of fifteen months in the State

Prison of the State of Oalifornia, at San Quentin, Marin

County, California, which judgment is to the great

detriment, injury and prejudice of your petitioner, and

contrary to and in violation of the rights conferred upon

him by law.

Whereas, by the law of the land said judgment 6ught

to liave been given for said William Baer Elwing, plain-

tiff in error; and the said plaintiff in error prays the

judgment to be reversed, anmulled, and altogether held

for naught, and that he be restored to all things' which

he hath lost by reason of the said judgment.

FRANK McGOWAN,
BERT SCHLEISINGER.

Attorneys for William Baer Ewing, Plaintiff in Error.

Received a copy of the within the 16th day of Febru-

ary, A. D. 1904.

MARSHALL B. WOODWORTH,
United Statesi Attorney.

[EndorsedfJ: Filed February 16th, 1904. Geo. E'

Morse, Clerk. By J. S. Manley, Deputy Clerk.
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In the District Court of tlw United States, in and for the

Northern District of California.

THEI UNITED STATES OP AMERr
lOA,

vs.

No. 4065.

WILLIAM BAER EWING aindi

GEORGE B. OHANEY,
|

Defendantt®. /

Bill of Exceptions.

Be it remembered, that this case came on regularly

for trial on the first day of February, A. D. 1904, before

said District Court and a jury impaneled to try the

same.

Benjamin L. McKinley, Esq., Assistant United States

Attorney, appearing for the United States, and Frank

MicGowan, Esq., appearing as attorney for defendant,

William Baer E^wing.

That immediately after the impanelment of the jury

as aforesaid, the said defendant, William Baer Ewing,

objected among other grounds to the introduction of

any evidence in said cause, for the reason and upon the

ground, that said indictment does not state or contain

facts sufficient to constitute ai public offense.

That the Court overruled said objection, to which

defendant then and there' duly excepted.

The Government thereupon introduced evidence, oral

and documentary, tending to' prove all of the allegations

contained in the indictment, and after argument of

respective counsel, the Court delivered the charge to
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the jury, and the said action was thereupon! submitted

to the jury for determination, and after deliberating,

the jury returned a verdict a;2fainst said defendant,

William Baer Ewing, finding- him guilty as charged;

that to said verdict the defendant, William Baer Ew-

ing, then and there duly excepted.

Thereupon the defendant moved the Court to vacate,

annul and set aside the verdict of the jury heretofore

rendered against said defendant, and to grant him a

new trial and a rehearing of said cause, upon the

ground, among others:

"That the indictment in this cause does not state

facts sufficient to constitute a public offense."

Said motion waisi thereupon denied.

That the said defendant, William Baer Etwing, then

filed a motion in arrest of judgment, which motio'n was

and is in the words following, to wit:

"In the District Court af the United States, in and for the

Northern District of California.

THEI UNITED STATES OF AMER^
lOA,

Plaintiff,
|

vs.

WILLIAM BAER EWINO andl

GEORiGE B. CHANEY,
Defendants.

"And now comes the defendant, William B'aer Ewing,

and before the passing of sentence or judgment herein,

moves to arrest judgment in this case, and that no
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judgment be rendered' hereinj upon thte verdict of guilty

against this defendant, upon thei grounds:

list.
]

"That the first count of the indictment, doe^ not con-

tain or state facts sufficient to constitute a public of-

fense in thisi:

" ( a) It does not appear from said count or from said

indictment by whom 'the siaid William Baer Ewing

sihould be held out,' or by whom 'he was held out to be

secretary and treasurer of said Standard Oil Promotion

and Investment Company.'

"(b) That there is no' allegation in said count to

show or aver that the said Charles P. Dosch relied on

or believed in any of the representationsi alleged in said

count in giving to siaid defendantsi the said sum of five

hundred dollars mentioned therein.

"(c) That there is no allegation in said count to

show or aver that the said Mary Hanson, named there-

in, relied on or believed in any of the representations

alleged in said count in giving to defendants the said

sum of five hundi'ed dollars mentioned therein.

"(d) That there is noi allegation in said count to

show or aver that Annie Guthrie, named therein, relied

oni or believed in any of the representations alleged in

said count in giving to said defendants the said sum of

four hundred dollars mentioned therein.

"(e) That there is a failure to allege in said count

an essential element of the alleged offense, to wit, the

said count does not allege, state or aver that there was,
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at any of tlie time or times named or designated in said

count, an or any intent upon the part of the defend-

ants, or either of them, to^ use the mails of the United

States Government to defraud, or to further, carry out

or promote the alleged fraudulent scheme or any un-

lawful, illegal or any intent or purpose whatever.

"(f) That there is no allegation in said count to

show that the representationsi or statements, or either

of them, alleged to have been represented and stated in

said count by said defendantsi were represented or

stated with an intent to deceive, mislead or defraud the

persons named, to wit: Charles Dosch, Mary Hanson

and Annie Guthrie, or that said representations were

made with an illegal or unlawful or any intent to use

the mails of the United States Government.

"(g) That there is no allegation in said count to

show or aver at any of the time or times mentioned

therein there was an intent on the part of said defend-

ants, or either of them, to defraud any person through

or by the agency of the mails of the United States Gov-

ernment, or that any matter or thing alleged or set

forth in said count was done or represented by defend-

ants, or either of them, with any such, or any intent

whatever.
"'"^

"(h) That there is no allegation in said count to

show or aver that the defendants, or either of them,

intended to effect the scheme mentioned and described

therein by opening or intending to open correspondence

with the persons named in said count, or with other

persons to the Grand Jury unknown.
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" ( i) It is not directly alleged in said count, nor does

it appear therein, or therefrom, that the alleged scheme

to defraud included or contemplated a use or abuse of

the mails of the postoffice establisihment of the United

States.

"(j) The said first count of said indictment is de-

fective in that it does not allege any intent upon the

part of defendants, or either of them, to use or employ

said United States mails as a part of said alleged fraud-

ulent scheme.

"(k) The said first count in said indictment is de-

fective in this—it is not alleged or charged therein thiat

it was a part of the alleged fraudulent scheme that it

should be effected by opening or inciting to correspond-

ence by means of the postal establishment of the United

Statesi."

2d.

"That the second count in said indictment does not

contain or state facts sufflcient to constitute a public

offense in this:

"(a) It does not appear from said count by whom

the said George B. Chaney should be' held out, or by

whom he was held out, as vice-president, or by whom

the said William Baer Ewing should be held out, or

by whom he was held out, to be the secretary and treas-

urer of the Standard Oil Promotion and Investment

Company.

"(b) There is no allegation in said count that either

of said defendants ever falsely or otherwise represented

to any person or persons any of the matters or things
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s^ forth' on page ten of said indictment between lines

4 and 26 thereof.

"(c) That there is no allegation in said count that

any of the matters and things alleged and set forth as

represented by s>aid defendants were known to be, or

were believed to be', false or untrue by said Charles P.

Dosch, Mary Hanson and Annie Guthrie, or that either

of the persons last named did not know the same to be

false and untrue.

" ( d) That there is no allegation in said second count

to show or aver that Charles P. Dosch, Mary Hanson

and Annie Guthrie, or either of them, relied upon or

believed in any of the alleged representations or asser-

tions alleged in the said second count as represented

by said defendants in giving the said several sumsi of

money alleged to have been given by said persons last

named.

"(e) There is a failure to allege in said count an es-

sential element of the alleged offense, to wit, the said

count does not allege, state or aver that there was at

any of the time or times named or designated in said

count an or any intention upon the part of defendants,

or either of them, to use the mails or the United States

Government to defraud, or to further, carry out or

promote the alleged fraudulent scheme or any unlaw-

ful, illegal, or any intent or purpose whatever.

"(f) There is no allegation in said count to show

that the representations and statements, or either of

them, alleged to have been represented and stated in

said count by said defendants, were represented or



68 William Baer Ewing vs.

stated with an intent to deceive, mislead or defraud

the persons named, to wit: Charles Dosch, Mary Hanson

and Annie Guthrie', or that said rejwesentations were

made with an illegal or unlawful or any intent to use

the mails of the United States^ Government

"(g) There is no allegation in said count to show or

aver that at any of the time or times mentioned therein

there was an intent on the part of the said defendants,

or either of them, to defraud any person through or by

the agency of the mails of the United States Govern-

ment, or that any matter or thing alleged or set forth

in said count was done' or represented by defendants,

or either of them, with any such, or any intent what-

ever.

"(h) That there is no allegation in said count to

show or aver that the defendants or either of them in-

tended to effect the scheme mentioned and described

therein by opening or intending to open correspondence

with the persons named in said count, or with other per-

sons to the Grand Jury unknown.

"(i) It is not directly alleged in siaid count, nor does

it appear therein or therefrom that the alleged scheme

to defraud included or contemplated a use or abuse of

the mails of the postoffice establishment of the United

States.

"(j) The said second count of said indictment is de-

fective in that it does not allege any intent upon the

part of defendants, or either of them, to use or employ

said United States mails as a part of said alleged

scheme to defraud.
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"(k) The said second count of said indictment is

defective in this: It is not alleged or charged therein

that it was a part of the alleged scheme to defraud

that it should be effected by opening or inciting to cor-

respondence by means of the postal establishment of

the United States."

3d.

"That the third count of said indictment does not

state or allege facts sufficient to constitute a public

offense in this:

"(a) That there is no allegation in said count to

show by whom defendant Ohaney and defendant Ew-

ing, should be held out, or by whom they were ever held

out to be represented respectively vice-president, and

secretary and treasurer, of the said Standard Oil

Pl'omotion and Investment Company.

"(b) It does not appear from said third count by

whom it should be selected, claimed or represented

that the said Standard Oil Promotion and Investment

Company has an authorized capital stock of

15,000,000.00.

"(c) There is no allegation in said count to show

that Charles F. Dosch, Mary Hanson and Annie

Guthrie did not know that the alleged representations

were untrue or false.

"(d) There is no allegation in said count to show

or aver that Charles F. Dosch, Mary Hanson and Annie

Gruthrie believed in or reliedi upon any of the represen-

tations set forth in said count in giving to defendants

or said Standard Oil Promotion and Investment Com-
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pany the various sums of money meutioned therein, or

at any time or at all.

"(e) There is a failure to allege im said count an

essential element of the alleged offense, to wit: The

said count does not allege, state or aver that there was

at any time or times named or designated in said count

an or any intent upon the part of the defendants, or

either of them, to use the mails of the United States

Government to defraud, or to further, carry out or

promote the alleged fraudulent scheme, or any unlaw-

ful, illegal or any intent or purpose whatever.

"(f) There is no allegation in said count to show

that the representations and statements, or either of

them, alleged to have been represented and stated in

said count by said defendants were represented or

stated with an intent to deceive, mislead or defraud

the persons named, to wit: Charlesi F. Dosch, Mary

Hanson and Annie Guthrie, or that the said representa-

tions were made with an illegal or unlawful or any in-

tent to. use the mails of the United States Government.

"(g) There is no allegation in said count to show or

aver that at any of the time or times mentioned therein

there was' an intent on the part of said defendants, or

either of them, to defraud any person through or by the

agency of the mails of the United States Government,

or that any matter or thing alleged or set forth in said

count was done or represented by defendants, or either

of them, with any suoh, or any intent whatever.

"(h) There is no allegation in siaid count to show or

aver that the defendants, or either of them, intended
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to effect the scheme mentioned and described therein

by opening- or intending to open correspondence with

the persons named in said count, or with any other per-

sons to the Grand Jury unknown.

"(i) It is not directly alleged in said court, nor

does it appear therein or therefrom, that the alleged

scheme to defraud included or contemplated a use or

abuse of the mails or the postoffice establishment of

the United States.

"
( j) The said third count of said indictment is defec-

tive in this, that it is not alleged or charged therein

that it was a part of the alleged scheme to defraud

that it should be effected by opening or inciting to cor-

respondence by means of the postal establisihment of

the United States.

"(Signed) FRANK McGOWAN,

"Attorney for Defendant, William Baer Ewing.

"[Endorsed]: Filed this 6th day of February, A. D.

1904. Geo. E'. Morse, Clerk. By J. S. Manley, Deputy

Clerk."

That after argument the said court denied the said

motion in arrest of judgment, to which ruling the said

defendant, William Baer Ewing, then and there duly

excepted.

That the said court thereupon pronounced its judg-

ment, wherein and whereby it sentenced the said de-

fendant, William Baer Ewing, to pay a fine of five

hundred dollars, and to be imprisoned for the term

of fifteen months, and that the sentence of imprisour
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m-eiit be executed upon the said Williain Baer Ewing

by imprisonment in the State Prison of the State of

California,, at San Quentin, Marin County, California.

That to said judgment, the said defendant then and

there duly excepted.

The foregoing bill of exceptions is hereby on the 4th

day of March, A. D. 1904, settled, allowed and certified

to be correct. And I do further certify that defendant

William Baer Eiwing's bill of exceptions was after due

notice to the counsel representing the United States,

presented to me for settlement on the 2d day of March,

A. D. 1904.

Dated March 4th, 1904.

JOHN J. DB HAVEN,
United States District Judge.

Due serYice of the within proposed bill of exceptions

is hereby admittedi the 16th day of February, 1904.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed] : Filed Mar. 4, 1904. Geo. E'. Morse,

Clerk.
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In the District Court of the United States, in and for the

Northern District of California,

THE UNITED STATES OF AMEK-
ICA,

vs.

No. 4065.

WILLIAM BAER EWING and!

GEORGE B. CHANEY,

Defendants, i

Order Granting Supersedeas and Admitting to Bail.

A writ of error having; been allowed in the above-en-

titled action, it is, upon motion made in behalf of the de-

fendant, W. B. Ewing, ordered that a supersedeas upon

the judgment in said writ mentioned be, and the same is

hereby, granted; and it is further ordered that pending

the determination of the said writ of error the therein-

uamed William Baer Ewing be, and he is hereby, admitted

to bail in the sium of six thousand dollars, the sureties to

justify before the clerk of the District Court of the United

States, for the Northern District of California, upon no-

tice to the United States Attorney for said District; and

upon furnishing said bail, it is ordered that the said Will-

iam Baer Ewing be released and discharged from impris^

onment on said judgment.

Dated February 16th, A. D. 1904.

JOHN J. DE HAVEN,

United States District Judge.
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Received a copy of the within the 16th day of February,

A. D. 1904.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed] : Filed Feb. 16, 1904. Geo. E. Morse, Clerk.

THE AETNA INDEMNITY COMPANY,

Hartford, Conn.

In the District Court of the United States, for the North-

ern District of California

THE UNITED STATES OF AMER-

ICA,

vs.

No. 4065.

WILLIAM BAER EWING and

GEORGE B. CHANEY,

i Defendants.

Bond on Writ of Error.

Know all men by these presents, that we, William Baer

Ewing, as principal, and the Aetna Indemnity Company

of Hartford, Connecticut, as surety, are held and firmly

bound unto the United States of America, in the full and

just sum of two hundred (|200.00) dollars, gold coin of

the United States, to be paid to the said United States; to

which payment, well and truly to be made, we bind our-

selves, our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated the 17th day of Febru-

ary, A. D. 1904.
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Whereas, lately, at a session of the District Court of the

United States, in and for the Northern District of Califor-

nia, in a criminal action pending in said Court, and en-

titled, "United States of America vs. William Baer Ew-

ing and George B. Chaney, No. 4065," a final judgment

was rendered agaiusft the said William Baer Ewing, and

the said William Baer Ewing having obtained a writ of

error and lodged a copy thereof in the clerk's office of the

said court to reverse the said judgment in the aforesaid

action, and a citation directed to the United States, citing

and admonishing it to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit on the 15th

day of March, A. D. 1904.

Now, the condition of the above obligation is such that

if the said William Baer Ewing shall prosecute said writ

of error to effect, and answer all costs and damages, if he

fails to make his plea good, then the above obligation to

be void, else to remain in full force and virtue.

In witness whereof, we have hereunto set our hands and

seals this 17th day of February, A. D. 1904.

WM. BAEE EWING. [Seal]

THE AETNA INDEMNITY COMPANY, of Hart-

ford, Connecticut,

By JUDSON C. BBUSIE,

Attorney in Fact.

[Seal] Attest: W. A. POWNING,
Assistant Secretary.
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Subscribed and acknowledged before me this 17th day

of Feby., 1904.
,

[Seal] GEO. E. MORSE,

Clerk U. S. District Court, Northern District of Califor-

nia.
,

i

Approved Feb. 23, 1904.

JOHN J. DE HAVEN,

I

j

Judge.

[Endorsed] : Filed Feb. 17, 1904. Geo. E. Morse, Clerk.

Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable, the

Judge of the District Court of the United States, for

the Northern District of California, Greeting:

Because, in the record and proceedings, as also in the

lendition of the judgment of a plea which is in the said

District Court, before you, or some of you, between United

States of America, defendant in error, a manifest error

hath happened, to the great damage of the said William

Baer Ewing, plaintiff in error, as by his complaint ap-

pears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in tliis behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the
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United States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you have the same

at the city of San Francisco, in the State of California, on

the 15th day of March next, in the said Circuit Court of

Appeals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done therein to

correct that error, what of right, and according to the

laws and customs of the United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 16th day of February, in the year of our Lord one

thousand nine hundred and four (1904).

[Seal] GEORGE E. MORSE,

Clerk of the United States District Court, Northern Dis-

trict of California.

Allowed by

:

JOHN J. DE HAVEN,

United States District Judge, Northern District of Cali-

fornia.

[Endorsed] : Lodged in the clerk's office of the District

Court of the United States, Nrn. Dist. of California, for

the Deft, in Error, this 16th day of Febr'y, A. D. 1904.

Geo. E. Morse, Clerk.
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Clerk's Certificate to Transcript.

United States of America, "|

yss.

Northern District of California.
J ,

I, George E. Morse, clerk of the District Court of the

United States for the Northern District of California, do

hereby certify and return to the Honorable, the United

States Circuit Court of Appeals for the Ninth Circuit,

that the foregoing volume, consisting of sixty-nine (69)

pages, numbered consecutively from 1 to 69, inclusive, is

a true and complete transcript of the records, proceed-

ings, pleadings, orders, judgment and other proceedings

in said cause, and of the whole thereof, as appears from

the original records and files of said Court, made up pur-

suant to praecipe filed by the plaintiff in error; and I

further certify and return that I have annexed to said

transcript, and include within said paging the original

citation, writ of error, and proof of service thereof.

I further certify that a copy of the writ of error was

lodged in my office for defendaut in error on the date of

the issuance of the writ of error.

I further certify that the cost of said record, amount-

ing to thirty-six dollars and fifty cents (|36.50) has been

paid by plaintiff in error.

In witnass whereof, I have hereunto set my hand and

affixed the seal of said court at San Francisco, in the

Northern District of California, this 14th day of March,

A. D. one thousand nine hundred and four, and of the In-
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dependence of the United States the one hundred and

twenty-eighth.

[Seal] GEO. E. MORSE,

Clerk.

[Endorsed] : No. 1048. United States Circuit Court of

Appeals for the Ninth Circuit. William Baer Ewinff.

Plaintiff in Error, vs. The United States of America, De-

fendant in Error. Transcript of Eecord. Upon Writ of

Error to the United States District Court for the North-

ern District of California.

Filed March 14, 1904.

F. D. MONCKTON,

Clerk.
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No. 1048.

IN THE

UNITED STATES CIRCUIT COURT OP APPEALS

FOE THE NINTH CIRCUIT.

AVILLIAM BAER EWING,

Plaintiff in Error,

V.

THE UNITED STATES OF AMERICA,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an appeal from a judgment of conviction rend-

ered in the District Court of the Northern District of

California on the 6th of February, 1904. The only ques-

tion involved is as to the sufficiency of the indictment.

The plaintiff in error moved for a new trial and in arrest

of judgment, both of which motions were denied.

The indictment charges that on the 31st day of Decem-

ber, 1900, the plaintiff in error devised a scheme to defraud



certain persons mentioned in the indictment, which said

scheme to defraud ^^tvas to be effected by opening corre-

" spondemce and communication with such persons and by

'^ distributing advertisements and letters by means of the

" postoffice establishment of the United States''.

The indictment then sets out a number of representa-

tions which it is alleged were false, and that in reliance

upon them the persons whose names are mentioned in the

indictment were induced to and did give to the plaintiff

in error, and his associates, certain sums of money.

It is further alleged that in furtherance of the scheme to

defraud a letter was placed in the mails, &c.

POINTS AND AUTHORITIES.

THE INDICTMENT IS FATALLY DEFECTIVE AS IT FAILS TO

CHARGE THAT THE ALLEGED FRAUDULENT SCHEME
ORIGINALLY EMBRACED THE DESIGN AND PURPOSE TO

USE THE MAILS.

The averment of the indictment, with respect to the

postoffice establishment, is as follows

:

" Which said scheme to defraud was to be effected

by opening correspondence and communication with
such persons, and by distributing advertisements,
circulars, prospectuses and letters by means of the

postoffice establishment of the United States."

The essentials of an indictment of this character are

pointed out in Stokes v. United States, 157 U. S. 187 :

"
( 1. ) That the persons charged must have devised

a scheme or artifice to defraud; (2) that they must
have intended to effect this scheme by opening or in-
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tending to open correspondence with some other per-

son through the postoffice establishment, or by inciting

such other person to open communication with them

;

(3) and that in carrying out such scheme, such person

must have either deposited a letter or packet in the

postoffice, or taken or received one therefrom."

There is no averment in the indictment that the plaintiff

in error intended to etfect the scheme through the post-

office establishment.

In United States v. Harris, 68 Fed. Rep. 347, Judge Ross

said:

'

' One of the constituent elements of the offense de-

nounced by the statute, upon which the indictment in

this case is based, is the intended use of the United
States mail in aid or furtherance of the fraudulent
scheme. It is therefore essential that the indictment
charge directly, and not inferentially or bi/ ivaty of
recital, that the scheme included the intended use of
the mail."

In United States v. Long, 68 Fed. Rep. 348, the

indictment alleged that the defendant, ''having devised a
'

' scheme to defraud one J. W. Strickler, to be effected by
'' opening correspondence and communication with said
'

' Strickler by means of the postoffice establishment of the
'

' United States,
'

' and the Court said

:

' * This averment seems to be more in the nature of a
recital than a positive allegation, and therefore accord-
ing to the authorities is at least open to criticism.

Assuming, however, without deciding that this defect
is one of form and not fatal, the more serious objec-
tion remains that the indictment fails to allege that it

was defendant's intention, as a part of his fraudulent
scheme, to open correspondence through the mail. *

The averment, assuming it positive and direct,



that the fraudulent sclieme was 'to be effected by

opening correspondence by means of the postoffice

establishment', is merely a designation of the instru-

mentality by which the scheme was, in point of fact,

to be accomplished, and, unaided by implication or

inference, certainly falls far sJiort of charging that the

defendant, as a part of his fraudulent scheme, de-

signed its accomplishment through the instrumentality

named."

And in speaking of the indictment in Stokes v. United

States, the learned Judge says:

"In the case of Stokes v. U. S., supra, the indict-

ment, which was held to be sufficient, alleged as fol-

lows :

" 'That the postoffice establishment of the United

States was to be used for the purpose of executing

such scheme and artifice to defraud as aforesaid, pur-

suant to said conspiracy, &c.

'

'

' This, it will be observed, is an averment, not only

that the postoffice establishment was to be used in

executing the fraudulent scheme, but, furthermore,

that such use was a part of the scheme, or, in the

phraseology of the indictment was 'pursuant to said

conspiracy' . The allegation, however, of the indict-

ment in the present case, is simply that the fraudulent

scheme ivas to he effected hy the use of the postal

establishment, without any averment that such use

was designed as a part of the scheme.'
"

In United States v. Smith, 45 Fed. Rep. 563, it is said

:

"But the charge, though couched in the language of

the statute, must be made directly, not left to infer-

ence, noT stated by way of recital. Herein the plead-

ing is defective. It is not charged directly that the

scheme embraced the design to use the mails for its

accomplishment, and the statement, as made, is merely

by way of recital.
'

'
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In United States v. Clark, 121 Fed. Rep. 191, the Court

said

:

" To make out an offense, therefore, under the

statute, this must be both charged and proved. It

is not sufficient that the mails were actually used, al-

though that is one ingredient. The scheme must in-

volve their use to effectuate the fraudulent purpose,

the use in fact being merely the overt act. The present

indictment is defective in this respect. '

'

In the following cases will be found appropriate aver-

ments of this essential of the statute.

In Stewart v. United States, 119 Fed. Rep. 91, the alle-

gation was

:

''By means of the postoffiee establishment of the

United States which said use and misuse of the post-

office establishment of the United States was a part

of said scheme mid artifice to d\'=frcmd."

In O'Hara v. United States, 129 Fed. Rep. 553 (C. C. A.)

the allegation was

:

''By means of the postoffiee establishment of the

United States ivhich said wiisuse of the postoffiee

establishment of the United States was then and there

a part of said scheme and artifice to defraud."

The indictment in the case at bar nowhere avers that the

defendants' scheme embraced a design to use or misuse

the postoffiee establishmient. It does not appear that the

defendants m.ade the postoffiee establishment an essential

part of their scheme. The scheme is set forth in detail

commencing with the words, "That on the 31st day of

December, 1900, the said William Baer Ewing and George

B. Chaney devised," (see bottom of page 6, tr.) and ending
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and not a word will be found with respect to the use of the

postoffice department. There is absolutely no averment

that the use of the postoffice establishment was designed

as a part of the scheme.

THE INDICTMENT IS FATAXiLY DEFECTIVE AS IT FAILS TO

NEGATIVE THE REPRESENTATIONS ALLEGED TO HAVE
BEEN MADE.

It is an established principle of law that the indictment

should negative by specific and distinct averment such

material pretenses as the prosecution expects to prove

false, so that the defendant may be given notice of what he

is to defend against ; and these averments of falsity should

be as specific and distinct as in an assignment of perjury.

The representations set out in the indictment are that

the plaintiff in error and his co-defendant represented to

the persons mentioned therein that the Standard Oil Pro-

motion and Investment Company had an authorized capital

of $5,000,000 and a subscribed capital of $2,500,000 ; that

it had funds on deposit in the First National Bank, in the

Western National Bank and in the Grermania Trust Com-

pany; that said company was licensed by the United

States Government and that the company was organized

for the purpose of promoting generally the oil industry of

the Pacific Coast; that the said Standard Oil Promotion

and Investment Company would finance incorj>orated oil

companies of from $100,000 to $5,000,000 capitalization

and put them on a paying basis.
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That the said Standard Oil Promotion and Investment

Company was transacting and would transact a co-opera-

tive investment business in oil stocks and properties, and

would give to investors of limited means the same oppor-

tunities enjoyed by the ''Kings of Finance" and "Market

Leaders"; that said investors were receiving and would

receive pro rata shares of the profits of said investments

every thirty days, as the said profits were or thereafter

should be earned ; that a complete statement, together with

a check for all profits earned, would be sent to all investors

at the end of each month ; that the only charge that would

be made by said Standard Oil Promotion and Investment

Company would be twenty per cent of the profits of the

said investors on their said investments; that the said

defendants should represent that they had made a life-

long study of oil throughout the United States ; that their

judgment based on years of experience would earn thou-

sands of dollars for those who should follow their advice in

all matters pertaining to oil ; that the said Standard Oil

Promotion and Investment Company was investigating

and would invest only in first-class stocks and properties

;

that the said Standard Oil Promotion and Investment

Company had been and was represented in every oil pro-

ducing district of California and Texas; that the money

invested by the investors was and would be at times

safe; that the said investors could withdraw the entire

amount of their investment after ninety days, together

with all profits, by giving thirty days notice in writing to

the said Standard Oil Promotion and Investment Com-

pany.

The indictment further alleges that all of said represen-
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tations were made to Charles F. Dosch, Mary Hanson and

Annie Guthrie, for the purpose of inducing them to give to

the defendants certain property, goods and money.

The allegation of falsity is as follows

:

" And said representations * * * and each and all

' ' of them, was and were utterly false and untrue in fact,

" and said representations and each and all of them,

" was and were well known by the said William Baer

" Ewing and George B. Chaney to be utterly false and un-

'' true in fact, at the time they were so made as aforesaid;

*' and said representations were made solely for the pur-

'' pose of obtaining money, goods and property of the said

'' persons whom they might induce to enter into corre-

" spondence with them" (Tr. p. 11).

This is not an allegation that tlie pretenses were false in

fact. It is a mere statement of a conclusion of law.

In State v. Peacock, 31 Missouri, 415, this precise ques-

tion was presented, and the Court said:

''It is not sufficient to charge that the defendant

falsely pretended, &c. setting forth the means used,

and then to aver that by means of such false pretenses

he obtained the property, but such of the pretenses as

the pleader intends or expects to prove on the trial

were used, and were false; he must, as in an assign-

ment of perjury, falsify by specific and distinct aver-

ments (3 Chitty, Cr. L.' 999 ; People v. Stone, 9 Wend.
191;2M. &S. 279)."

In Commonwealth v. Morrill, 8 Cush. (Mass.) 571, the

Court said:

" The false pretense being correctly set forth and

accompanied with all the proper allegations, and the



verdict being a general one, finding the defendant

guilty upon the whole indictment, the motion in arrest

cannot prevail, if it be found that there is a want of

an allegation amounting to a direct negative, as to the

value of the watch as represented. The more im-

portant representation, one more properly the subject

of an indictment, if knowingly and designedly falsely

stated, and one upon which a man of ordinary pru-

dence might act, is directly negatived."

In State v. De Lay, 93 Missouri, the Court said

:

*' The indictment was otherwise faulty in that it

failed by special and distinct averment to falsify the

pretenses charged."

In State v. Long, 103 Ind. Rep. 484, the Court said

:

'' Nor was such proof admissible to establish the

insolvent or generally bad financial condition of the

appellee, since the indictment did not negative the

appellee's alleged representations that he was solvent

and able to pay all his debts."

This precise question is decided in United States v. Pet-

tus, 84 Fed. Rep. 791. The Court said:

'* The opinion of the Court of Appeals in the case

of Gabrielsky v. State, 13 Tex. App. 428, very satis-

factorily collects the authorities upon this subject, and

states that it was well settled in common law, by all

the authorities, that it was insufficient to merely nega-

tive and declare to be false, the oath of the defendant,

without stating the truth in regard to the fact. It is

not sufficient that you shall say that the defendant

swore falsely, but you must aver the truth as it appears

in the facts, so that its falsity may appear, cmd he may
know wherein the falsity lies. Says the Court in that

case:
' It is a constitutional right of the defendant to be

informed by the indictment, in plain and intelligible
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words, of the nature of the charge against him, and
with that degree of reasonable certainty which will

enable him to prepare his defense. He should be told

in the indictment wherein, and to what extent, the

statements alleged to have been made by him were
false that he may know certainly what he is called

upon to answer.' "

The authorities seem to uniformly hold that a general

allegation that the representations were false is not suf-

ficient. The indictment should proceed by particular aver-

ments to negative that which is false, contradicting in

express terms the matter alleged to have been falsely rep-

resented. In addition to an averment that the representa-

tions were false the indictment should also set forth the

truth in regard to the matter at issue. The following is

the usual form of averment: ''Whereas in truth and in

fact ( setting out the truth) . '

'

THE INDICTMENT IS FyVTALLY DEFECTIVE AS IT FAILS TO
ALLEGE THAT THERE WAS INTENT UPON THE PART OF
THE PLAINTIFF IN ERROR TO DEFRAUD ANY ONE.

The indictment does not contain any averment that any

of the acts of the defendant were with the intention to

injure or defraud the persons whose names are mentioned

therein. If the representations of the plaintiff in error,

although false in fact, were not made with fraudulent in-

tent, then there is lacking an essential element of the crime

here charged, and the conviction should not be allowed to

stand. As the intent to injure and defraud is an essential

element of the crime the failure to aver the intent is a

fatal defect.
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In United States v. Bernard, 84 Fed. Rep. 636, the Court

said

:

'
' In the third count of the indictment against Ber-

nard and others, tliere is no averment of any intent to

convert the moneys to defendafnts' owm use. It can

only stand, therefore, upon the procuring of money by

false representation; and in such a count it is neces-

sary that the particular false statement should be

pointed out. In this respect the third count in that

indictment is, in my judgment, defective."

It seems to be very clear that the offense under this sec-

tion is not complete without intended gain to the accused.

In United States v. Beach, 71 Fed. Rep. 161, the Court

said:

'' There is, therefore, in the offense defined in the

statute the element of loss to the person deceived,

and also the element of gain to the offender * * *
.

We have discovered that the schemes and artifices

named in the act are of the kind which are gainful to

the wrongdoer, and thereupon we must declare that no

scheme or artifice which lacks this intent can be within

the prohibition of the act.
'

'

These points were urged on the motion in arrest and

were overruled. If tenable they go to the very substance

of the indictment and render that pleading fatally

defective.

Respectfully submitted,

Frank McGowan,

Bert Schlesingeb,

Attorneys for Plaintiff in Error.
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As stated by counsel for plaintiff in error in their

brief, this is an appeal from a judgment of conviction

rendered in the District Court of the United States for

the Northern District of California on February 6,

1904.

The questions raised by plaintifif in error relate solely

to the sufficiency of the indictment, and we shall con-

sider them briefly in the order in which they are dis-

cussed in the brief of counsel.

At the very outset, it will be observed that no demur-
rer or motion to quash the indictment was interposed

on behalf of plaintiff in error, the defendant in the



lower Court. The Transcript of Record shows (p. 39)

that on January 14, 1903, plaintiff in error entered a

plea of not guilty to the indictment, and thereafter (p.

62, Tr. of Rec.} on February i, 1904, a jury was im-

paneled to try the cause. It further appears that after

the jury had been impaneled, and without any previous

objections having been made, the objections found on

pages 40 to 47, inclusive, of the Transcript of Record,

were interposed and overruled by the Court. There-

after, as appears on pages 62 and 63 of the Transcript

of Record, the Government introduced evidence tend-

ing to prove all of the allegations contained in the in-

dictment, and the jury returned a verdict finding the

defendant guilty as charged. The verdict is found on

page 48, Transcript of Record.

The first point urged on behalf of plaintiff in error is

found at page 2 of counsel's brief, and is to the effect

that the indictment is fatally defective, as it fails to

charge that the alleged fraudulent scheme originally

embraced the design and purpose to use the mails.

Let us briefly examine the allegations of the indict-

ment in this particular. The indictment consists of

three counts, differing only in the dates and the sub-

stance of the letters alleged to have been deposited in

the United States mail in furtherance of the scheme to

defraud. At page 6 of the Transcript of Record oc-

cur the following allegations, omitting the preliminary
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allegation: "William Baer Ewing and George B»

" Chaney * * * on the 31st day of December, in

" the year of our Lord one thousand nine hundred, at

" the City and County of San Francisco, in the State

" and Northern District of California, then and there

" being, did then and there devise a scheme to defraud

* * and certain other persons whose names are

" to the Grand Jurors aforesaid unknown * * *

" which said scheme to defraud was to be effected by
" opening correspondence and communication with
" such persons, and by distributing advertisements, cir-

" culars, prospectuses and letters by means of the Post-

" office establishment of the United States, and by incit-

" ing such persons to open a correspondence through
" such Postoffice establishment, with them, the said

" William Baer Ewing and George B. Chaney, con-

" cerning said scheme, and which said scheme was then

" and there as follows, to-wit":

Counsel quote the case of Stokes vs. U. S., 157 U. S.,

187, as authority for the proposition that an indictment

for this offense must charge, among other things, that

the persons accused intended to effect the scheme to de-

fraud, which has been devised by them, by opening or

intending to open correspondence with some other per-

son through the Postoffice establishment or by inciting

such other person to open communication with them.

Counsel seem to complain that the word "intended" is
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not used in the indictment with reference to the use of

the Postoffice establishment.

The cases of U. S. vs. Harris, 68 Fed., 347, and U. S.

vs. Long, 68 Fed., 348, are cited on pages 3 and 4 of

counsel's brief for the purpose of showing that an in-

dictment must charge directly, and not by way of re-

cital, that the scheme included the intended use of the

mail.

We respectfully submit that the cases cited in no

way tend to show that the indictment in the case at bar

is defective in this particular, for the reason that the

language of the indictment itself shows that this charge

is made directly and certainly, and not by way of re-

cital. The cases cited in which indictments were held

bad, all relate to indictments wherein the language as to

the intended use of the mails is widely different from

the language of the present indictment. In the Harris

case, the indictment is not set forth in the opinion of

the Court and is therefore not available for comparison.

In the Long case, the allegation was "that Benedict

" Long * * * having devised a scheme to defraud

" one * * * to be effected by opening correspond-

" ence and communication with said * * * by

" means of the Postoffice establishment of the United

" States, in the furtherance and execution of said

" scheme, did knowingly, wilfully, unlawfuly and fe-

" loniously place and cause to be placed in the Post-
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"office of the United States * * * a certain

" letter," etc.

In the case of United States vs. Smith, 45 Fed., 561,

cited by counsel on page 4 of their brief, the allegation

of the indictment was^ that the defendant "having there-

" tofore devised, as aforesaid, the aforesaid scheme to

"defraud, to be effected by opening correspondence
" with said * * * and said other persons by means
" of the Postoffice establishment of the United States,

" and by inciting the said * * * and said other
" persons to open communication vv^ith him," did in and
for executing said scheme and in attempting so to do
deposit, etc.

In the case of U. S. vs. Clark, 121 Fed., 190, the Ian-,

guage of the indictment is not set forth in the opinion

of the Court, but a reading of the opinion would indi-

cate that its averments were very different to those of

the present indictment. That case holds, as shown both

by the syllabus and the opinion, that an indictment for

this offense must show that the scheme was "to be effect-

ed" through the medium of the mails as an essential

part.

The above cases are the only ones cited by counsel in

their attempt to show that this indictment is defective

in the particular mentioned. A careful comparison of

the language of the indictments in the cases cited in the

brief of counsel, and the indictment in the case at bar
will show that they are widely and essentially different.
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The present indictment charges that the plaintiff in

error and his co-defendant ''did then and there devise a

" scheme to defraud * * * which said scheme to

^' defraud ivas to be effected by opening correspondence

''and communication with such persons, and by dis-

" tributing advertisements, circulars, prospectuses and

" letters by means of the Postoffice establishment of the

" United States, and by inciting such persons to open a

" correspondence through such Postoffice establishment,

" with them, the said * * * concerning said scheme."

Applying the rule laid down in the Stokes case, we

find in this indictment a charge (i) that the persons

charged devised a scheme to defraud, and (2) that they

intended to effect this scheme by opening and intending

to open correspondence with other persons through the

Postoffice establishment, and by inciting such other per-

sons to open communication with them. The third

essential for such an indictment pointed out in the Stokes

case, namely, the deposit of a letter in the PostofBce in

carrying out the scheme, is set out in another portion

of the indictment.

That this indictment comes squarely within the rule

laid down in the Stokes case, there can be no doubt.

There is a plain, clear, direct, unmistakable charge that

these defendants did then and there d.evise a scheme to

defraud; it is then charged in direct and certain terms

that said scheme to defraud was to be effected by open-

ing correspondence * * * by means of the Post-
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office establishment of the United States, and by incit^

ingsuch persons to op,en a correspondence through such
Postoffice establishment with them * * * concern-
ing the scheme.

Nothing is here left to inference; each allegation is

plain and there can be no doubt in the mind of any rea-
sonable man that the language of the indictment con-
tains a plain charge that the fraudulent scheme embrac-
ed a contemplated use of the mails. Plaintiff in error
is charged with devising a scheme to defraud, which
said scheme to defraud was to be effected as above set
forth. When was said scheme to defraud, to be eifect-
ed by opening correspondence, etc.? From the lan-
guage of the indictment, at the time the plaintiff in er-

ror and his co-defendant did then and there devise it.

In this connection, we call the attention of the Court
to the case of U. S. vs. Hoeflinger, 33 Fed., 469, where-
in the indictment contained the following averment:
" Said scheme and artifice to be effected by opening
" correspondence * * * with * * * g^j^
" unknown persons by means of the Postoffice establish-
'' ment of the United States." The learned Judge in

that case held this indictment good on demurrer. The
averments in the one at bar are more direct than in that

case and surely this indictment should be held good
after plea and verdict.

We also call attention to the case of Weeber vs. IJ . S.,

62 Fed., 740, decided by Mr. Justice Brewer of the
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United States Supreme Court, sitting as Circuit Justice.

The indictment is not set out in haec verba in the opin-

ion, but the Court says on page 741 : "The indictment

" before us charges a scheme to defraud, to be efifected

" by means of a correspondence through the Postoffice

" establishment, and that in executing such scheme the

" defendant placed a letter in the Postoffice, and subse-

" quently received it therefrom." The Court on ap-

peal from a judgment of conviction held the indict-

ment sufficient.

These observations will, we think, effectually dispose

of the first contention of counsel.

We come now to the second, namely, that the indict-

ment is fatally defective, as it fails to negative the rep-

resentations alleged to have been made.

In beginning a discussion of this point, we may ob-

serve that in our judgment, no such question has been

raised by the Assignment of Errors (pp. 60 and 61, Tr.

of Rec). The Assignment of Errors refers specifi-

cally to these documents: (i) the defendant's written

objections to the introduction of evidence, which are

found on pages 40 to 47, inclusive, of the Transcript of

Record; (2) the motion for a new trial, which appears

on pages 49 and 50 of the Transcript of Record, and

(3) the motion and arrest of judgment, which appears

«n pages 63 to 71, inclusive, of the Transcript of Rec-

ord. After a careful examination of these documents

referred to in the assignment of errors, we respectfully
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submit that we have been unable to discover that this

point has been raised at all in such a manner that the

Court can take notice of it here. Subdivision
4,

Rule 24, of this Court, is applicable in such a case.

But aside from this consideration, we believe that

the indictment fulfills all the requirements of the stat-

ute, and in any event, after verdict is entirely sufficient.

Counsel begins the discussion of this point (brief, page

6), by stating that "it is an established principle of
" law that the indictment should negative by specific

" and distinct averments such material pretenses as the
" prosecution expects to prove false, so that the defend-
" ant may be given notice of what he is to defend
"against; and these averments of falsity should be as

" specific and distinct as an assignment of perjury."

They do not quote a single case wherein a charge was
made under the statute applicable to the case at bar,

which sustains their contention.

The Missouri and Massachusetts cases cited at pages

8 and 9 were all cases arising under peculiar local stat-

utes. The Peacock case was a prosecution for obtaining

by false pretenses the signature of a party to an instru-

ment of writing, and all of the others, with the exception

of the case of the U. S. vs. Pettus^wert cases wherein
the charge was obtaining money or property by false

pretenses. Counsel say, with great confidence, that "this

precise question was presented" in the Peacock case

and in the Petus case, whereas close examination of
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those cases will disclose the fact that the precise point

was not decided at all. The indictment in the Pea-

cock case is not set out in the opinion of the Court, but

an examination of the opinion shows that the allega-

tions discussed by the Court are in nowise similar to the

allegations of the indictment at bar. The case of U. S.

vs. Pettus, 84 Fed., 791, was a charge of perjury under

Section 5392, R. S., which is a totally different charge

to the one at the case at bar.

• It may be safely asserted, that not a single case can

be found in the United States Reports which holds that

an indictment for the ofTense herein charged, which is

framed as this indictment is, is defective in the particu-

lar contended for by counsel. No such case has been

cited, and it is safe to say that none exists.

In this connection, we respectfully call the attention

of the Court to the case of U. S. vs. Bernard et ai, 84

Fed., 634. At page 636, occurs the following lan-

guage: "In some of the indictments, the second count,

" while alleging the intent to convert any moneys sent

" them to the defendants' own use, does not allege the

" falsity of any specified statements contained in the let-

" ters or circulars quoted and alleged to have been sent

" by mail. I do not think this is necessary where the

" count explicitly charges, as the second counts charge

" that the money was sought for the ostensible purpose

" of investment in business for the sender's account, but
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" with the real intent to convert the moneys to the de-

" fendants' own use."

The whole opinion in this case is instructive upon
this, and upon the next point urged by counsel at page

TO of their brief, namely, that the indictment is fatally

defective, as it fails to allege that there was intent upon
the part of the plaintiff in error to defraud anyone.

The case above referred to is cited by counsel for

plaintiff in error in support of their third objecetion,

but the language above set out is not quoted. The doc-

trine enunciated by that case is, briefly stated, that a

scheme is as much "a scheme to defraud" under Sec-

tion 5480, R. S., which has for its object the obtaining

of money for investment in a regular business enter-

prise by means of false representations, as is one which
has for its object the conversion of the money obtained

to the use of the defendants. In the indictment at bar,

on pages 10 and 11, of the Transcript of Record, occur

the following allegations:

"And it was further devised by and between the said

" William Baer Ewing and * * * that each and
" all of the said representations aforesaid, should be
" made and they were so made to the said * * *

" and that said scheme should be entered into and car-
'' ried out, and it was so entered into and carried out
" by the said William Baer Ewing and * * *

" with the intent and for the purpose of inducing the
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" persons aforesaid * * * and any other persons

" who might be induced to enter into correspondence

" with the said William Baer Ewing and * * *

" to give to them, the said * * * certain property,

" goods and money of the various persons aforesaid, and

" each of them, and of the other persons who might be

" induced to enter into corrspondence with the said

"****** * * * * and said represen-

" tations so m.ade as aforesaid, and each and all of them,

" was and were utterly false and untrue in fact, and said

" representations, and each and all of them, was and

" were well known by the said William Baer Ewing
a ^^^ * * * ^Q l3e utterly false and untrue in fact,

" at the time they were so made as aforesaid; and said

" representations were r)iade solely for the purpose of

" obtaining money
,
goods and property of the said per-

'' sons whom they might induce to enter into corre-

^' spondence with them."

Thereafter, on page 1 1 and at the top of page 12 of the

Transcript of Record, appear allegations to the efifect

that the parties therein named were induced to give and

did give to the plaintiff in error and his co-defendant

certain moneys, by reason of the false representation

made by them.

We believe that these allegations of the indictment

sufficiently show that the third point raised by plaintiff

in error is untenable.

We have now, we believe, fully disposed of the va-
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rious points raised on behalf of plaintiff in error, and
we respectfully submit that for the reasons stated not

one of them is tenable.

We submit that the judgment of the District Court
should be affirmed.

Respectfully,

BENJAMIN L. McKINLEY,
Assistant United States Attorney for the Northern

District of California,

Attorney for Defendant in Error.

MARSHALL B. WOODWORTH,
United States Attorney,

Of Counsel.
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The principal contention is that the indictment

does not directly allege that the use of the Post

Office establishment was a part of the scheme. We
concede that it appears inferentially from the in-

dictment, but such does not satisfy the statute. On

this point we believe that the Court has misappre-

hended the rule of United States v. Long, 68 Fed.

Reporter, for the cases show that the rule of the

long case is in harmony with the decisions that have

passed on the question. The Long case practically

decides that an indictment under Section 5480 al-

leging that the defendant devised a fraudulent

scheme, "to be effected by opening correspondence

*' by means of the Post Office establishment", though

following the language, is defective as failing to

directly allege that defendant, as a part of the

fraudulent scheme, designed its accomplishment

through the instinmientality of the Post Office.

In United States v. Harris, 68 Fed. Reporter, it

vv^as held that an indictment under Section 5480 must

directly allege that the fraudulent scheme itself

included the intended use of the United States mail

in its execution.

In United States v. Smith, 45 Fed. Reporter 462,

the indictment reads:

"Having devised, as aforesaid, the aforesaid

scheme to defraud to be effected by opening cor-

respondence * * * by means of the Post

Office establishment of the United States * * *

and in and for executing said scheme * * *

deposited in the United States Post Office."



In that case it was held,

"it is not charged directly that the scheme em-
braced the design to use the mails for its ac-
complishment, and the statement is made merely
by way of recital. 'The purpose of the law is

to prohibit mail facilities in aid of fraudu-
lent schemes. It is not clear why the de-
sign to use the mails was required as a con-
stituent element of the offense. Thereby the
statute measurably defeats its purpose,

^

since
the mail may be used in aid of fraudulent pur-
poses if the intent so to do was not part of the
scheme to defraud."

Taking Stokes v. United States to establish the

rule for the essential averments in an indictment

of this kind this pleading, we respectfully submit,

does not conform to the following: (2) "That they
" must have intended to effect this scheme by open-
" ing or intending to open correspondence with
" some other person through the Post Office estab-

" lishment", because "said scheme to defraud was
" to be effected", is only the opinion of the pleader.

By whom it was to effected is left to inference.

There is no allegation of the intended use, and,

therefore, this requirement of the Stokes case has

not been complied with. To allege that a scheme to

defraud was devised, and following it by a mere re-

cital that it was to be effected by certain means are

not the equivalent of the allegation of the indictment

in the Stokes case. In the latter it was alleged the

Post Office was to be used for the purpose of exe-



cuting such sclieme, etc., and "pursuant to said

conspiracy".

The misuse of the Post Office establishment is an

essential part of the offense. Without it no crime

has been committed under the statute. Being an

essential feature, according to all rules of pleadings,

it must be directly alleged. It cannot be left to in-

ference nor doubtful allegation, nor do mere opin-

ions of the pleaders satisfy the law.

The specific points against this indictment are:

1st. That it does not allege that the use of the

United States mail was a part of the scheme to

defraud.

2nd. That the use of the mails was not contem-

plated at the time the scheme was originated.

3rd. That it is not alleged by whom it was to

be effected, nor is there anything in the indictment

other than the mere opinion of the pleader to

show that the use of the mail was ever contem-

plated in the scheme to defraud, or any logical

connection between these two conditions.

It seems that the Court held in effect that the

objections urged against the indictment in this case

were sufficient within the rule of United States v.

Long, but endeavored to distinguish that case

from the cases cited in the opinion. With all due

respect to the Court we submit that Culp v. United

States, 82 Fed. 990, Hume v. United States, 118

Fed. 689, O'Hara v. United States, 129 Fed. 553,
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Kellogg V. United States, 126 Fed. 323; and Dur-

land V. United States, 161 U. S. 306, do not sus-

tain the position of the Court expressed in the

opinion for the very evident reason that the ques-

tion involved in this indictment was not before the

Court for consideration in the cases just cited. In

Culp V. United States, supra, there was not in-

volved the sufficiency of the indictment, nor was

a similar question presented for consideration. So

far as the record discloses, as we understand that

case, the sole question before the Court at that time

was whether or not the Act of March 2nd, 1889

(25 Stat. 873) repealed Section 5480 of the Re-

vised Statues, or narrowed its scope to the schemes

and artifices specified, for the Court therein de-

clared :

''Now we cannot assent to the proposition
jDressed upon us by counsel for the plaintiff in
error that the Act of 1889 was intended to cur-
tail the operation of the original enactment.
No such limitation, we think, was contemplated
or effected by the amendatory Act of 1889."

And in Hume v. United States, supra, the ques-

tions were, first, whether or not letters should be

set out in the indictment. Second, the necessity for

an allegation of mailing. Third, the date of the

offense; and, Fourth, an allegation as to the time

of the oifense. These seem to be all the questions

that were involved in that case, for the Court states

:

"The scheme to defraud is well alleged",

wliich seems not to have been disputed in the case.



In Kellogg V. United States, supra, it is directly

that he "had devised a scheme and artifice to de-

" fraud by inducing", etc. (see page 324), and

'* said scheme and artifice was to be effected by

'' opening correspondence.

In O'Hara v. United States the indictment con-

tained the following:

"Which said misuse of the Post Office estab-

lishment of the United States was then and

there a part of said scheme and artifice to de-

fraud" (page 552).

In Durland v. United States, 161 U. S. 314, it

appears that

"it is contended that the indictment should

either recite the letter, or at least by direct

statement show their purpose and character

and that the names and addresses of the parties

to whom the letters were sent should also

be stated. It may be conceded that the indict-

ment would be more satisfactory if it gave more

full information as to the contents or import

of these letters so that upon its face it would

be apparent that they were calculated or de-

signed to aid in carrying into execution the

scheme to defraud, but still, we think that as it

stands it must be held to be sufficient."

A mere passing analysis of these different cases

will, we believe, show that they are distinguishable

from the case at bar, and that the questions involved

there were not the precise questions to be determined

m this case.
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Dalton V. United States, 127 Fed. Rep. 544

(a prosecution under Sec. 4480),

is subsequent to any authority referred to by the

learned Court in its opinion. It was not cited in

brief of counsel. Circuit Judge Jenkins, in deliv-

ering the opinion of the Court of Appeals, quotes

approvingly from Pettibone v. United States, 148

U. S. 197, as follows:

"The general rule in reference to an indict-
ment is that all the material facts and circum-
stances embraced in the definition of the offense
must be stated, and that, if any essential element
of the crime is omitted, such omission cannot
he supplied hy intendment or implication. The
charge must be made directly, and not inferen-
tially or by way of recital. United States v.

Hess, 124 U. S. 483, 486 (8 Sup. Ct. 571, 31 L.
Ed. 516). And in United States v. Britton, 108
U. S. 199_ (2 Sup. Ct. 531, 27 L. Ed. 698), it

Avas held, in an indictment for conspiracy under
Section 5440 of the Revised Statutes (U. S.
Comp. St. 1901, p. 3676), that the conspiracy
must be sufficiently charged, and cannot be
aided by averments of acts done by one or
more of the conspirators in furtherance of the
object of the conspiracy."

And the Court says:

"Every particular of the scheme mmst be
directly and positively averred."

It is respectfully submitted that a rehearing

should 1)0 granted.

Frank McGowan,
Bert Schlesinger,

Attorneys for Petitioner.
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We hereby certify that in our judgment the fore-

going petition for rehearing is well founded, and

that it is not interposed for delay.

Frank McGowan,

Bert Schlesinger,

Attorneys for Petitioner.
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